S^OS^E 


REPORT  OF  THE  TASK  FORCE  ON  THE  ONTARIO 
ENVIRONMENTAL  BILL  OF  RIGHTS: 
SUPPLEMENTARY  RECOMMENDATIONS 


DECEMBER,  1992 


FINAL 


REPORT  OF  THE  TASK  FORCE  ON  THE  ONTARIO  ENVIRONMENTAL  BILL  OF 
RIGHTS:    SUPPLEMENTARY  RECOMMENDATIONS 


I.  BACKGROUND 

1.  The  History 

The  Ontario  Government  announced  the  creation  of  an  Environmental  Bill  of  Rights  Task  Force  on 
October  1,  1991.   The  mandate  of  the  Task  Force  was  to  develop  a  draft  Environmental  Bill  of 
Rights  based  on  5  principles  established  by  the  Ministry  of  the  Environment. 

The  Task  Force  was  made  up  of  representatives  from  business,  environmental  groups,  the  legal 
profession,  and  government.  Through  extensive  consultation  with  members  of  their  constituencies 
between  October  1991  and  June  1992,  the  Task  Force  ensured  broadbased  input  for  the  development 
of  the  draft  Bill. 

The  Task  Force's  report,  including  a  draft  Bill,  was  introduced  to  the  Ontario  Legislature  on  July  8, 
1992.   The  Ministry  of  the  Environment  invited  public  comment  on  the  draft  Bill.   Over  a  four 
month  period,  comments  were  received  fi-om  labour,  farmers,  business  and  industry,  municipalities, 
environmentalists,  environmental  consultants,  lawyers  and  individuals. 

The  Task  Force  reviewed  the  public  comment  and  made  59  supplementary  recommendations  to  the 
former  Minister  of  the  Environment.  This  report  contains  those  recommendations. 

Preparation  of  the  final  Environmental  Bill  of  Rights  (EBR)  was  based  on  the  Task  Force  Report,  the 
draft  Bill  and  the  Supplementary  Recommendations.  The  Minister  of  Environment  and  Energy 
introduced  the  Environmental  Bill  of  Rights  into  the  House  for  First  Reading  on  May  31,  1993. 

Copies  of  the  task  Force  Report  (July  1992)  and  the  Environmental  Bill  of  Rights  are  available  from 
the  Ministry  of  Environment  and  Energy,  135  St.  Qair  Ave.  West,  Toronto,  Ontario  M4V  1P5. 

Z  Summary  of  the  Environmental  Bill  of  Rights 

a)        Preamble  and  Purposes 

The  EBR  recognizes: 

i)  the  inherent  value  of  the  natural  environment, 

ii)         that  the  people  of  Ontario  have  a  right  to  a  healthful  environment, 

iii)        that  the  people  of  Ontario  share  as  a  common  goal  the  protection,  conservation  and 

restoration  of  the  natural  environment  for  the  benefit  of  present  and  future  generations. 


iv)        that  while  the  government  has  primary  responsibility  for  achieving  this  goal,  the  people 
should  have  the  means  to  ensure  its  achievement. 


To  fulfil  these  principles,  the  EBR  sets  out: 

i)  the  means  by  which  Ontario  residents  may  be  notified  of  and  participate  in  significant 

environmental  decisions  of  the  Ontario  Government; 

ii)         increased  government  accountability  for  such  decisions,  including  the  establishment  of  an 
environmental  watchdog  (the  Environmental  Commissioner); 

iii)        increased  access  to  the  courts  by  Ontario  residents  for  the  purpose  of  protecting  the 
environment; 

iv)        enhanced  protection  for  employees  who  report  polluting  employers. 

The  remaining  parts  of  the  bill  provide  the  specific  tools  necessary  to  put  these  principles  and 
objectives  into  operation. 


b)  Part  II  -  Public  Participation 

Part  II  part  of  the  bill  establishes  a  procedure  for  notifying  and  consulting  with  the  public  on 
environmentally  significant  decisions  proposed  by  specified  government  ministries.  The  public  will 
be  able  to  access  information  through  the  Environmental  Registry,  a  computerized  database  of 
ministries*  proposals  for  policies.  Acts,  regulations  and  instruments  (y^provals.  Orders,  Licences, 
Permits). 

The  EBR  will  not  duplicate  public  participation  processes  (For  example,  the  Environmental 
Assessment  Act  (EAA)  already  has  public  participation  in  place  which  meet  or  exceed  EBR.) 

Part  II  also  establishes  a  new  appeal  process  for  specified  instruments.  These  public  appjeals  are  not 
automatic;  leave  is  granted  where  a  person  demonstrates  that  they  have  an  interest  in  the  decision 
(for  example,  by  having  commented  on  it)  and  that  significant  environmental  damage  would  occur  as 
a  result  of  the  specific  instrument. 

Finally,  Part  II  requires  the  14  ministries  subject  to  EBR  to  create  a  Statement  of  Environmental 
Values  (SEV)  stating  how  it  will  take  the  environment  into  account  in  its  decision-making.  A  draft 
SEV  will  be  placed  on  the  Registry  for  public  comment  and  input  for  a  minimum  of  30  days. 

c)  Part  III  -  The  Environmental  Comrmssioner 

Part  III  establishes  the  office  of  the  Environmental  Commissioner  to  serve  as  an  independent  body, 
or  watchdog,  to  oversee  and  report  on  the  implementation  and  operation  of  the  EBR.  The 
Environmental  Commissioner  will  be  appointed  by  the  Legislative  Assembly  for  a  five  year  term. 


The  Environmental  Commissioner  will  submit  annual  reports  to  the  Legislature  commenting  on 
ministries'  performance  in  relation  to  EBR  requirements  as  well  as  any  sp>ecial  reports  necessary  to 
alert  the  Legislature  to  serious  problems. 

d)         Part  rV  -  Bequests  for  Review 

Part  IV  permits  any  two  Ontario  residents  to  request  reviews  of  existing  (environmentally  significant) 
government  policies,  Acts,  regulations  and  instruments  as  well  as  the  need  for  new  f>olicies,  Acts, 
and  regulations.   The  requests  are  submitted  to  the  Environmental  Commissioner  who  will  forward 
them  to  the  appropriate  ministry. 

The  Bill  establishes  timelines  for  the  relevant  ministry  to  notify  the  applicants  of  its  decision  whether 
to  review  the  policy  (including  reasons)  and  the  outcome  of  the  review.    The  EC  will  report  on  the 
number  and  types  of  requests  and  Minister's  responses. 


e)  Part  V  -  Requests  for  Investigation 

This  part  establishes  a  formal  procedure  for  members  of  the  public  to  request  an  investigation  by  the 
government  regarding  alleged  offenses  of  enviroimiental  laws.  Any  two  residents  of  Ontario  may 
submit  a  sworn  statement  to  the  Environmental  Commissioner  (EQ  requesting  an  investigation.  The 
Act  sets  timelines  within  which  the  relevant  ministry  must  respond  with  a  decision  as  to  whether  an 
investigation  is  necessary  (including  reasons)  and  must  complete  and  report  upwn  the  outcome  of  the 
investigation.   The  EC  will  report  on  the  use  of  Requests  for  Investigation. 

f)  Part  VI  -  Right  to  Sue 

The  EBR  creates  a  new  cause  of  action  for  environmental  harm  to  a  public  resource  where  there  has 
been  a  contravention  of  environmental  laws.  A  member  of  the  public  may  take  a  polluter  to  court  to 
obtain  a  court  order  to  stop  the  activity  which  is  harming  the  environment  and/or  a  court-approved 
plan  to  restore  the  environment.   One  cannot  go  to  court  for  damages  under  this  section.   A 
prerequisite  to  bringing  this  action  is  the  request  for  investigation,  except  in  circumstances  where  a 
delay  would  lead  to  significant  harm  or  serious  risk  of  significant  harm.   The  bill  continues  existing 
mechanisms  under  the  Farm  Practices  Protection  Act  for  dealing  with  farm-related  odour,  noise  and 
dust  complaints  as  a  pre-condition  to  taking  a  farmer  to  court  on  those  grounds. 

Part  VI  also  eliminates  an  existing  rule  that  has  limited  access  to  the  courts  for  a  public  nuisance  that 
causes  harm  to  the  environment.   With  the  EBR,  persons  suffering  direct  economic  loss  or  direct 
personal  injury  as  a  result  of  a  public  nuisance  causing  environmental  harm  will  be  able  to  sue  for 
damages  or  other  remedies.   Farmers  continue  to  receive  the  protection  of  the  Farm  Practices 
Protection  Act  against  suits  in  public  nuisance  related  to  odour,  noise  or  dust  from  farming 
operations. 


g)         Part  VII  -  Employer  Reprisais 

This  part  expands  protection  to  workers  who  "blow  the  whistle"  on  polluting  employers.  Complaints 
may  now  be  made  to  the  Ontario  Labour  Relations  Board  where  employers  have  taken  action  against 
employees  who  participate  in  any  activity  under  the  EBR  such  as  exercising  any  public  participation 
rights  or  requesting  a  review  or  investigation. 

A  labour  relations  officer  or  the  Board  conducts  an  inquiry  into  the  complaint.   If  the  Board  agrees 
that  an  employer  did  take  improper  action  against  an  employee,  the  Board  will  order  the  employer  to 
cease  doing  the  acts  in  the  complaint,  or  rectify  them,  reinstate  the  employee,  with  or  without  salary 
for  lost  wages,  or  compensate  the  employee  for  loss  of  earnings. 

3.         Report  on  Government  Response  to  Public  Comments  on  EBR 

The  Ministry  of  Environment  and  Energy  will  be  preparing  a  response  to  the  public  comments 
received  since  the  Task  Force  released  its  first  report  in  July  of  last  year.  This  report  will  be  made 
available  during  the  summer,  1993. 
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CHMTER  1:   BACRSRDCND  AND  MANEftTE  OF  TBE  taSK  PCRCE 

On  July  8,  1992,  the  R^xart  of  the  Task  Parce  on  the  Ontario  Enviromnental 
Bill  of  Ri^ts  was  tabled  in  the  Ontario  Legislature  by  the  Honcurable  Ruth 
Grier,  Minister  of  the  Envirannent.  Ihe  Report  contained  a  detailed 
discussion  of  the  reccanmendations  of  the  Task  Force  and  a  proposed 
Environnental  Bill  of  Ri^ts.  At  that  time,  the  Minister  of  the  Environment 
announced  her  intention  to  undertake  public  consultation  to  increase  public 
understanding  of  the  Bill  and  to  gather  ccrauents  and  suggesticais.   (See 
i^pen±Lx  A  -  News  Release,  Ministry  of  the  Eirviromnent,  July  8,  1992) . 

The  Report  of  the  Task  Faroe,  an  overview  of  its  reoanmendaticns,  public 
information  materials  and  copies  of  the  proposed  Environmental  Bill  of  Ri^ts 
itself  were  nv^Hta  available  free  of  charge  to  the  public.  Members  of  the 
public  were  invited  to  sutmit  written  ccranents  on  the  prcposed  Bill  between 
July  8  and  October  16,  1992. 

In  November  of  1992,  the  Task  Force  reconvened  and  met  on  nine  occasions  to 
consider  the  conments  that  had  been  received  frcm  the  public.  In  addition, 
prior  to  reconvening,  individual  members  of  the  Task  Force  met  on  numerous 
occasions  with  grotçjs  interested  in  the  recanmendaticns  of  the  Task  Force. 
Direct  meetings  were  held  with  representatives  of  environmental  groups, 
labour,  the  agriculturêil  canraunilY,  business,  the  resource  industry  and 
government  among  many  others. 

During  its  meetings,  the  Task  Force  revisited  the  original  reoccimendations  and 
reviewed  the  public  comment  in  an  effort  to  give  each  su^estion  for  change 
careful  consideration  cind  to  inçrove,  vAierever  possible,  the  recanmendaticns 
tabled  in  the  Legislature  on  July  8,  1992.       * 


December  1992  Page  1 


KfcKKi'  OF  THE  TASK.  FORCE  CN  IHE  OtflMXLO  BtVIRaMOnSVL  HTTI.  C3F  KICSTS 


^^penlix  B  to  this  Scçplementary  Report  contains  a  list  of  the  names  of 
organizations  that  made  submissions  to  the  Minister  of  the  Environment  with 
respect  to  the  Report  of  the  Task  Force  between  Jvily  8,  1992,  and  November  30, 
1992. 

Members  of  the  Task  Force  had  available  to  them  copies  of  each  submission,  as 
well  as  summaries  and  analyses  of  these  sutmissions  prepared  by  Ministry 
officials.  All  eii^t  parts  of  the  proposed  Qrvironmental  Bill  of  Ri^ts  were 
reviewed  in  li^t  of  the  public  comment.  Vlhat  follows  are  the  Task  Farce's 
\maniiicius  recommendations  for  inpxrvements  to  the  proposed  Bill  of  Ri^ts  and 
related  comnents.  ^^jpendix  C  provides  a  summary  of  the  Task  Force's 
Supplementciry  Recommendations. 
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CHAFlMi  2:   THE  PKXOSHD  H^VIRCIWEOTMj  httt.  OF  RIGHTS:  SGFPESfBfD^RÏ 
RBOCMŒNCATICNS 

Intxtxlucticn 

In  this  chapter  the  Task  Fcroe  sets  out  recxannendations  for  changes  to  the 
proposed  Eirvironmental  Bill  of  Ri^ts  as  it  eçpeared  in  the  Peport  released  on 
July  8,  1992.  Eîqjlanatary  notes  are  included  vhere  necessary  to  clarify  the 
reccBumended  change.  In  seme  cases  explanatory  notes  are  incliided  to  explain 
vAiy  a  particular  change  is  not  being  reccnmended. 

Ihe  Task  Force  also  noted  that  scnie  of  the  public  canments  indicated  that  the 
origincil  report  and  draft  bill  could  have  been  clearer  with  respect  to  scane  of 
its  intended  effects.  In  such  instances  e^qjlanatory  notes  have  been  included. 

In  scane  cases  the  Task  Force  has  included  in  this  Supplementary  Report 
suggesting  warding  for  amendments  to  the  Bill  of  Rii^ts  as  proposed.  These 
are  su^estions  only,  offered  as  a  guide  to  Legislative  Ocunsel. 

Part  I:  PreanixLe,  Definitiois  and  Purposes 
Preamble 

The  Task  Force  reconmends  that  the  preamble  to  the  Bill  be  re-drafted  to 
include  a  reference  to  the  concept  of  remediation  in  the  first  paragraph  and 
that  the  word  "our"  be  r^laced  with  the  word  "the"  viiere  it  appears  before 
the  words  "natural  environment"  in  the  first  line.  This  reduces  the 
anthrcpocentric  flavour  of  the  proposed  draft. 

A  new  paragraph  should  be  added  to  the  preamble  stating  that  the  people  of 
Ontario  have  the  ri(^t  to  a  healthful  environment  and  that  the  envircaiment  has 
an  inherent  value. 

These  changes  ccnplement  a  proposed  amendment  to  Secticn  2  (1) ,  of  the 
"Purposes",  <ii«a^ig-etfyi  belcw. 
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As  a  result  of  the  abcfve  su^estions  the  Task  Fcroe  recxunmends  that  the 
preamble  be  redrafted  to  reflect  the  following  oonoepts: 

•  "The  people  of  Ontario  recxjgnize  the  inherent  valiie  of 
the  natural  environment. 

•  The  people  of  Ontario  have  the  ri^t  to  a  healthful  environment. 

•  Ihe  people  of  Ontario  have  as  a  cxanmon  gocil  the 
preservation,  protection  and  remediation  of  the  natural 
environment  for  the  benefit  of  present  and  future 
generations. 

•  While  the  government  has  the  primary  responsibility  for 
achieving  this  goal,  the  people  should  have  the  means  to 
ensure  that  it  is  achieved  in  an  effective,  timely,  open 
and  fair  manner."  (Siççlementciry  Recaonmendation  1) 

Definitions 

Air; 

A  nuniber  of  submissions  were  received  urging  the  Task  Faroe  to  amend  the 
definition  of  "air",  or  to  delete  it,  in  order  to  ensure  the  ^plication  of 
the  Environmental  Bill  of  Ri^ts  to  vAiat  is  kncwn  as  "indoor  cdr"  or  the 
"indoor  environment".  Ihe  Task  Force  considers  the  indoor  air  issue  to  be  one 
that  may  Ccill  for  further  considération  by  government.  Hcwever,  the  handling 
of  this  issue  requires  further  study  to  determine  the  best  ^proach  to  dealing 
with  it  in  the  context  of  environmentcil  protection.  No  consensus  emerged 
among  Task  Faroe  members  for  change  to  the  definition  of  "air"  as  it  appears 
in  the  proposed  Environmental  Bill  of  Ri^ts. 

Environment: 

Several  suttaissions  were  received  urging  the  Task  Faroe  to  alter  or  amend  the 
definition  of  "environment",  for  exanple,  to  hring  it  into  uniformity  with  the 
Environmental  Protection  Act  or  the  Environmental  Assessment  Act.  The 
definition  proposed  by  the  Task  Force  is  broader  than  that  contained  in  the 
Environmental  Protection  Act,  but  narrower  than  that  of  the  Environmental 
Assessment  Act.  This  choice  was  intentioncil  as  the  Task  Force  intends  the 
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Environment  Bill  of  Ri^ts  to  be  directed  primarily  to  protection  of  the 
natural  environment,  including  its  eoosystans. 

Instrument; 

The  Task  Faroe  reocranends  changing  the  definition  of  "instrument"  in  Section  1 
so  that  the  word  "prescribed"  is  inserted  before  the  word  "Act"  in  the  first 
line  of  the  definition.      (Siçplementary  Reocranendation  2) 

Wetland; 

The  Task  Force  was  urged  to  r^lace  the  proposed  definition  of  "wetland"  in 
section  1  with  a  definition  from  the  policy  guidelines  of  the  Ministry  of 
Natural  Resources.  The  Task  Force,  therefore,  reoanmends  that  ••wetland"  be 
amended  to  exclude  lands  being  used  for  agricultural  purposes,  that  are 
periodically  "soaked"  or  ••wet".   (Stçplementary  Reocnmendation  3) 

The  Task  Force  reocranends  that  the  other  definitions  in  Section  1  remain  as 
originally  proposed. 

Purposes  of  the  Act 

Section  2  (1)  (a)  states  that  one  of  the  purposes  of  this  Act  is  "...  to 
protect,  conserve  and,  vAiere  reasonable,  restore  the  integrity  of  the 
environment  as  provided  in  this  Act."  As  a  result  of  submissions  received, 
the  Task  Faroe  wishes  to  clarify  that  the  words  "vàiere  reasonable"  were  added 
to  underline  the  fact  that  a  number  of  factors  will  need  to  be  considered  in 
iitplementing  this  purpose  of  this  Act  in  relation  to  restoring  the  natural 
environment.  It  should  also  be  understood  that  the  Eïivironmental  Bill  of 
Ri^ts  is  not  designed  to  replace  or  precliide  the  operation  of  other 
environmentcil  laws  in  Ontario.  It  is  designed  to  cxxipleroent  existing  law. 
The  Task  Faroe  reccmmends  that  Section  2(1)  (a)  remain  as  originally  proposed. 
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Ihe  Task  Faroe  recomnerds  that  the  words  "for  the  benefit  of  present  and 
future  generations"  in  section  2(1)  (b)  (c)  be  deleted.   (Siçplementary 
Reccnmendaticn  4)  This  change  is  intended  to  reflect  the  acoeptanoe  of 
sutmissions  that  the  Bill  of  Ri^ts  should  not  be  focused  entirely  on  human 
use  and  enjoyment  of  the  environment,  but  should  recognize  that  the 
environnent  itself  has  an  inherent  valiie.  ïhe  reference  to  "present  and 
future  generations"  in  the  preamble,  the  Task  Faroe  feels,  is  sufficient. 

The. Task  Force  also  reccsnmends  that  section  2(1)  (c)  be  amended  to  state  that 
"The  purposes  of  this  Act  are  ...  (c)  to  set  out  the  means  by  viiich  the  people 
of  Ontario  may  act  to  protect  their  ri^t  to  a  healthful  environment  as 
provided  in  this  Act".   (Siçplementary  Reocnmendation  5)  The  Task  Force  sees 
this  proposed  change  as  being  ocsiplementary  to  the  changes  reccanmended  for  the 
Preamble  acknowledging  the  rii^t  of  the  people  to  a  healthful  environment  and 
their  recogniticn  of  its  inherent  value. 

The  Task  Faroe  ccnsidered  sutmissions  that  the  words  "unreasonable  threat"  in 
section  2(1)1  r^aresented  too  hi^  a  standard  for  enviranmentcil  parxjtection. 
Task  Faroe  members  Hicv^ie^ctfaH  su^estions  to  amend  or  remove  these  words  but  no 
consensus  emerged  among  Task  Force  members  to  change  the  existing  warding. 

The  Task  Faroe  considered  sutmissions  that  iirged  inclusion  of  the  word  ••use" 
in  Section  2(2)4.  The  Task  Force  is  of  the  cpinicn  that  the  concert:  of 
••management"  of  natural  resources  inclvides  the  ••use"  of  natural  rescuroes  as 
described  in  this  Part. 

All  other  provisions  in  Section  2  should  remain  as  originally  proposed  by  the 
Tasik  Farce. 
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Part  H:  Public  Participation  in  Govemnent  Dadsicn  Making 

The  Task  Faroe  considered  sutmissions  oonoeming  the  pr^saration  of  Ministry 
Statements  of  EiTviromnental  Values  and  was  persuaded  that  time  limits  should 
be  established  for  the  ocrapletian  of  these  stataoaents  by  the  various 
Ministries. 

Ihe  Task  Faroe  recanmends  that  sections  5,  6,  and  7  be  aTHPndfYi  to  inpose  time 

limits  on  Ministries  in  the  pr^)aration  of  Statements  of  Environmental  Value. 

Ihe  following  amendments,  worded  ^proximately,  are  reocnimended: 

"•    Within  three  months  after  the  date  upon  vAiich  this  Part 
applies  to  a  Ministry,  the  Minister  shall  develop  a 
Ministry  statement  of  environmentcLl  values  that,  . . . 

•  (1)  Within  the  time  referred  to  in  section  5,  the 
Minister  shall  give  notice  to  the  public  that  he  or  she 
is  developing  the  Ministry  statement  of  environmental 
values. 

(2)  Ihe  notice  shall  include  any  information  that  the 
Minister  considers  appropriate  and  shall  invite  comments 
fran  members  of  the  public  on  viiat  should  be  in  the 
statement. 

(3)  The  period  for  ccament  shall  be  no  less  than  30 
days. 

(4)  The  Minister  may  extend  the  period  for  oanment 
vAiere,  in  his  or  her  opinion,  a  longer  period  for  ccsnment 
is  necessary  having  regard  to, 

(a)  the  cccplexity  of  the  proposed  statement  of 
envircMimental  values; 

(b)  the  level  of  public  interest  in  the  statement  of 
environmental  values; 

(c)  the  period  of  time  the  public  may  require  to  make 
informed  ocDnoent;  or 

(d)  other  factors  the  Minister  may  consider  relevant. 

•  (1)  Within  three  months  aifter  notice  of  intent  to 
develop  a  Statement  of  Qwironmental  Values  is  given 
under  section  6,  the  Minster  shall  give  notice  of  the 
statement  to  the  public. 
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(2)  Ihe  notice  shall  inclvjde  a  brief  explanatican  of  the 
effect,  if  any,  of  ccnments  fran  members  of  the  public  on 
the  develcpnent  of  the  statement  and  any  other 
informatian  that  the  Minister  considers  appropriate." 
(Supplementary  Recamnendation  6) 

Ihe  develcpnent  of  a  Statement  of  Bwiranmental  Valxies  should  be  treated  as  a 

proposed  policy  that  is  placed  en  the  Registry  for  Notice  and  conment. 

liie  Task  Force  reccmmends  that  the  word  "considered"  in  the  first  line  of 
section  5(a)  be  changed  to  "applied",  so  that  it  would  new  read,  "  ...  (a) 
explains  how  the  purposes  of  this  Act  are  to  be  ^uplied  viien  decisions  that 
mi^t  significantly  affect  the  en\àronment  are  made  in  the  Ministry  ...  " . 
(Siçplementary  Pecamnendation  7) 

The  Task  Parce  reocnnnends  that  the  words  "consideration  of"  be  deleted  fran 
the  first  line  of  section  5(b) .  (Svçplementary  Reccmmendation  8) 

Various  sutmissions  suggested  to  the  I^sk  Force  that  either  environmental 
considerations  or  ecanamlc  considerations  in  a  Statement  of  Environinental 
Values  would  be  given  more  wei^t  than  other  considerations  used  hy  Ministries 
in  making  significant  environmental  decisions.  'Ihe  Task  Force  wishes  to 
enphasize  that  a  Statement  of  Ehvironmental  Values  is  not  intended  to  set 
priorities.  Rather,  it  should  integrate  environmental  considerations  into 
existing  social,  econcmic  and  scientific  considerations.  It  is  not  intended 
that  environmental  consideratians  be  given  more  wei^t  than  scientific 
considerations;  nor  should  social  considerations  be  given  more  weight  than 
environmental  considerations.  These  are  eill  factors  that  must  be  wei^ied  in 
reaching  a  sound  decision. 

The  Task  Force  wishes  to  stress  the  need  for,  and  inportanoe  of,  public 
consultation  and  negotiation  of  the  Statements  of  Eiiviranmental  Values  by 
those  v*io  are  interested  in  and  likely  to  be  affected  by  such  statements  as 
conteirplated  by  section  6(2) . 
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The  Task  Fcsroe  wishes  to  ençhasize  that  the  purpose  of  the  Environmental 
Registry  is  to  provide  a  Tninimiim  level  of  reasonable  notice  to  the  public  of 
proposed  decisions  that  mi^t  have  a  significant  affect  en  the  enviromnent. 
The  amount  of  notice  required  may  vary  fron  issue  to  issue  and  fran 
consideration  of  policies  as  opposed  to  regulations  as  opposed  to  specific 
instruments.  The  electronic  registry  prcposed  in  this  part  of  the  Bill  is  a 
minimum  stcindard  for  prescribed  Acts.  It  is  contenplated  that  other  forms  of 
notice  vdll  be  used  frcm  time  to  time  as  well  to  ensure  apprcpriate 
participation  in  significant  environmental  decision  making.  It  is  not 
intended  that  the  Registry  displace  existing  legislative  requirements  for 
notice  that  meet  or  exceed  the  Bill's  standards.  IXclication  of  notice 
requirements  should  be  eliminated. 

The  Task  Faroe  reocnanends  that  the  Tn-iniTnnm  requirements  for  policies,  acts  and 
regulations  on  the  Registry  be  set  out  expressly  in  the  Bill  and  suggests  the 
following  amendments  be  added  to  Part  H: 

"Policies,  Acts 

•  The  period  for  canment  on  a  proposal  for  a  policy  or 
Act  shall  be  no  less  than  30  days. 

•  The  Minister  may  provide  for  a  period  of  ccxnment  in 
excess  of  30  days  vAiere  in  his  or  her  opinion  a  longer 
period  is  necessary  to  permit  meaningful  public 
consultation  on  the  proposal. 

•  The  Minister  may  extend  the  period  for  cannent  at  any 
time  prior  to  the  expiry  of  the  designated  period  and 
notice  of  any  such  extension  shall  be  placed  on  the 
Environmental  Registry  forthwith. 

Regulaticns 

•  The  period  for  comnent  on  a  proposed,  for  a  regulation 
shcill  be  no  less  than  30  days. 

•  The  Minister  may  provide  for  a  period  of  canment  in 
excess  of  30  days  viiere  in  his  or  her  opinion  a  longer 
period  is  necessary  to  permit  meaningful  public 
consultation  on  the  proposal. 
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•  Ihe  Minister  may  extend  the  pericxi  fear  ocnment  at  any 
t±ns  prior  to  the  expiry  of  the  designated  period  and 
notice  of  any  sudi  extension  shall  be  plac3ed  on  the 
BTvironmentcil  Registry  forthwith. 

•  Ihe  Minister  may  require  the  preparation  of  a 
Regulatory  Inpact  Statement  vijhere  in  his  or  her  opinion, 
the  statement  is  necessary  to  permit  meaningful  public 
consultation  on  the  proposal. 

•  A  Regulatory  Inpact  Statement  shall  include, 

(a)  a  brief  statement  of  the  dbjectiwes  of  the  proposed 
regulation; 

(b)  a  preliminary  assessment  of  the  environmentcil  and  econcniic 
inpacts  of  the  proposed  regulation;  and 

(c)  the  reasons  v4iy  regulation  is  the  preferred  means  to 
achieve  the  desired  environmental  c±)jective." 
(Siçplementary  Reccmmendation  9) 

Section  13(1)  contains  a  reference  to  "significant  inpact  on  the  environment". 
The  Task  Force  wishes  to  clarify  its  intention  that  significant  impact  ccxild 
include  cumulative  effects  on  the  environment. 

As  a  result  of  ccranents  received  frcm  the  government  the  Task  Force 
reconsidered  the  reccxnmsnded  classification  scheme  for  instruments.  The 
Report  released  July  8,  1992  proposed  a  four  class  scheme.  It  cçpears  that 
the  Task  Force's  goals  could  be  achieved  more  sinply  with  a  three  class  scheme 
that  merges  the  earlier  Classes  H  and  IH  into  a  new  Class  n.  Class  HI  in 
the  new  approach  would  be  the  equivalent  of  the  earlier  Class  IV. 

The  Task  Force  reccnimends  that  the  classification  scheme  for  instruments  be 
incorporated  in  the  Bill  and  proposes  sections,  approodinately  warded,  for 
consideration : 

wsssxEnns 

Prapcsal  tar  Rsgulaticn  for  Prescribing  Instrtments 

•  The  Minister,  with  the  consent  of  the  Lieutenant 
Governor  in  Council,  may  make  a  regulation  prescribing 
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significant  envircnmentcil  instruments  issued  or  made 
under  prescribed  Acts  and  assigning  each  prescribed 
instrument  or  subgroup  of  prescribed  instruments  to  a 
class  for  purposes  of  public  participation. 
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Prescribed  Instruments:  Criteria 

•  In  f  canning  an  opinion  as  to  vihether  an  instrument  is  a 
significant  enviromnental  instrument  viiicii  should  be 
prescribed  under  the  Act,  the  Minister  may  consider  the 
following: 

(a)  the  potential  for  the  activity  controlled  by  the 
instrument  to  contaminate  cr  degrade  the  environment; 

(b)  the  probable  geographic  extent  of  any  significant 
adverse  environmentcil  inpact; 

(c)  the  potential  public  interest  in  the  activity 
controlled  by  the  instrument  under  ccmsideraticai; 

(d)  the  level  of  provincial  government  interest  in  the 
activity  to  be  controlled  by  the  instrument  under 
consideration;  and 

(e)  any  other  factor  the  Minister  deems  relevant. 

Qasslf  Icaticn  of  Prescribed  Instruments 

•  Prescribed  instruments  or  a  subgrcn^  of  prescribed 
instruments  shall  be  classified  into  one  of  Class  I, 
Class  II  cr  Class  III  for  the  purposes  of  public 
participation  requirements. 

Class  I  Prescribed  Instruments:  Criteria 

•  A  Class  I  prescribed  signif  iccint  instrument  or 
subgrotp  of  prescribed  instruments  controls  activity 
v^ch,  in  the  Minister's  opinion,  has  the  follcwing 
general  characteristics: 

(a)  the  risk  of  contamination  cr  degradation  by  the 
activity  is  1  imitjRd  because  preventative  and  mitigative 
measures  are  routine  and  effective; 

(b)  the  geogr^iiic  extent  of  any  contamination  or 
degradation  of  the  environment  would  be  of  local 
significance; 

(c)  there  is  little  public  interest  in  the  activity 
b^ond  the  local  canraunity;  and 

(d)  the  level  of  provincial  government  interest  in  the 
activity  is  lew  to  moderate. 

Form  of  f^'iiiiMiit 

•  Any  person  may  suhmit  ccinment  on  the  proposail  for  a 
Class  I  instrument  in  the  manner  prescribed  by  regulation 
to  this  Act. 

Time  for  nmiiMtit- 

•  The  period  for  conment  for  a  proposal  for  a  Class  I 
instrument  shall  be  30  days,  starting  fran  the  date 
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notice  of  the  proposal  for  an  instrument  is  placed  on  the 
DTvironmental  Registry."  (Siçplementary  Recconendatian  10) 

The  Task  Force  reoconnends  that  the  classif  icaticn  scheme  with  respect  to  Class 

II  and  III  instruments  be  set  out  in  the  Bill  and  proposes  the  following, 

^proximately  warded  sections. 

"Class  H  I^?escrlbed  liisLruiutaiLs;  Criteria 

•A  Class  II  prescribed  instrument  or  subgroup  of  a 
prescribed  instrument  controls  activity  viiicii,  in  the 
Minister's  cpinion,  has  the  following  genercil 
ciiaracter  istics  : 

(a)  the  activity  requires  moderate  to  significant 
mitigative  measures  to  protect  the  environment; 

(b)  the  geogr^iiic  extent  of  ajTy  contamination  car 
degradation  of  the  environment  would  be  of  local  or 
regional  significance; 

(c)  the  public  interest  in  the  activity  extends  beyond 
the  local  ccnimunity;  and 

(d)  the  level  of  provincicd.  government  interest  in  the 
activity  is  moderate  to  hi^. 

A±iiticral  Notice 

•In  addition  to  notice  of  a  proposal  for  a  f'iacîg  h 
instrument  on  the  ESiviranmental  Registry,  the  Minister 
shall  require  further  notice  v*iere, 

(a)  actual  contamination  or  degradation  of  the  environment  is 
occurring  or  is  likely  to  occur; 

(b)  the  nature,  extent  and  duration  of  any  actual  oontaminaticai 
or  degradation  is  serious; 

(c)  the  area  vdiere  the  contamination  or  degradation  is 
occurring  or  is  likely  to  occur  is  extensive  or  environmentally 
sensitive; 

(d)  the  extent  and  level  of  local  or  regional  interest  and 
conoem  in  the  activity  ccntrolled  by  the  instnjnent  is  hi^; 
and 

(e)  the  magnitude  and  probable  duration  of  mitigative  measures 
will  have  a  significant  local  inpact. 

Fana  of  OiiiiiniL 

•Any  person  may  submit  ccmment  on  the  proposal  for  a 
Class  II  instrument  in  the  manner  prescribed  by  the 
regulations. 

Additicnal  CQnsultaticn 
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•  (1)  In  addition  to  the  sutmission  of  cxxment  under  any 
other  section,  the  Minister  may  require  additional  public 
ocnsultation  on  a  proposal  for  a  ClaFW  H  instrument. 

•  (2)  "Hie  Minister  may  make  regulations  prescribing  the 
form  and  extent  of  an  additional  corjsultation. 

Time  fear  o«iim-Mih 

•(1)  The  period  for  cannent  for  a  proposal  for  a  Class 
U  instrument  shall  be  30  days  after  the  date  notice  of 
the  proposal  for  an  instrxnnent  is  placed  on  the 
DTvirormiental  Registry. 

•  (2)  The  Minister  may  provide  for  a  period  of  canment  in 
excess  of  30  days  viiere  in  his  or  her  opinion  a  longer 
period  is  necessary  to  permit  meaningful  public 
ccTJSultation  on  the  proposal. 

•  (3)  Œhe  Minister  may  extend  the  period  for  ccanment  at 
any  tine  prior  to  the  e^çiry  of  the  designated  period  and 
notice  of  any  such  extension  shall  be  placed  on  the 
Environmental  Registry  forthwith. 

Ihe  Minister  may  consider  the  following  factors  vàien 
determining  the  extent  of  public  consultation  viiich 
should  be  required  and  the  appropriate  means  by  viiicii  it 
should  be  undertaken; 

•  (1)  Whether  actual  contamination  car  degradation  of  the 
environment  is  occurring  or  is  likely  to  occur; 

•  (2)  The  nature,  extent  and  duration  of  any  actual 
contamination  or  degradation; 

•  (3)  The  area  \Aiere  the  contamination  or  degradation  is 
occurring  or  is  likely  to  occur; 

•  (4)  The  extent  and  level  of  local  or  regional  interest  and 
conoem  in  the  activity  controlled  by  the  instrument;  and 

•  (5)  Ihe  magnituie,  probable  duration  and  potential  local 
inpact  of  mitigative  measures. 

çiagg  TTT  Prescribed  Instruments:  Qriteria 

•  (1)  A  Class  HI  prescribed  instrument  or  subgrcxç)  of  a 
prescribed  instrument  controls  activity  viiich,  in  the 
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Minister's  cpinion,  has  the  following  general 
charac±er  istics  : 

(a)  the  activity  requires  moderate  to  significant 
mitigative  measures  to  protect  the  environment; 

(b)  the  geogr^iiic  extent  of  any  ccntami  nation  or 
degradation  of  the  environment  is  of  regional  or 
provincial  significance; 

(c)  the  public  interest  in  the  activity  is  of  regional 
or  provincial  interest;  or 

(d)  the  level  of  provincial  government  interest  in  the 
activity  is  hi^. 

•  (2)  A  prescribed  instrument  or  a  subgroiç)  of  prescribed 
instruments  is  a  ^l^gg  III  instrument  vAiere 

(a)  a  prescribed  Act  requires  a  hearing  before  an 
administrative  tribunal  prior  to  the  ispawnnp  of  the 
prescribed  instrument  by  the  ministry;  or 

(b)  a  prescribed  Act  permits  the  Minister  or  a  ministry 
of f  icicil  to  require  a  hearing  before  an  administrative 
tribunal  prior  to  the  issuance  of  the  prescribed 
instrument  by  the  ministry,  and  after  meeting  the 
requirements  of  a  Class  H  public  consultation  on  the 
issue  of  viiether  a  hearing  should  be  required,  a  decision 
is  taken  to  require  a  hearing  to  be  held,  or  if  the 
applicant  at  any  time,  consents  to  a  hearing  . 

Use  of  aivôrcrmental  Ragistry  for  Notice,  aimiHiiL 

•The  Minister  may  invite  written  oanment  or  require 
additional  public  consultation  as  provided  for  a  Class 
III  instrument  where,  in  his  or  her  opinion,  consultation 
using  the  Bivironmental  Registry  is  advisable  and  not 
inconsistent  or  duplicative  of  the  legislative 
requirements  or  practice  of  the  Bivironmental  Assessment 
Board  or  other  tribunal  respecting  public  consultation. 
(Siçplementary  Peccnmendation  11) 

Class  rn  is  designed  to  include  those  instmments  viiich  meet  the  general 
criteria  set  out  above  or  those  instruments  for  which  existing  legislation 
requires  a  mandatory  hearing  before  they  are  issued.  It  would  also  include 
those  instruments  for  viiicii  existing  legislation  provides  a  discretionary 
hearing  and  a  decision  has  been  made  that  a  hearing  should  be  held. 
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For  the  Ministry  of  the  Ehviromnent,  Class  HI  will  inclxxie  those  instnments 
v*iich  require  a  mandatory  hearing  prior  to  iscawnnR  and  those  Ministry  of  the 
Environment  instrurjer±s  vàiich  are  subject  to  a  discretionary  hearing  vàiere  the 
Director  has  determined  that  there  should  in  fact  be  a  hearing  (These  would  be 
the  Class  II  instrunents  vAiicti  are  reclassed  into  Class  HI  once  the  decision 
to  hold  a  hearirg  is  made) .  Additiancil  instruments  may  be  ptrescribed  in  the 
future  v*iere  the  instruments  meet  the  criteria  for  Class  HI  and  the  Minister 
qnyanHg  the  statute  authorizing  the  issuance  of  the  instrument  to  require  a 
hearing.  Where  this  occurs  a  new  or  amending  regulation  under  the  Bill  will 
be  required,  prescribing  these  instruments  as  Class  III  instruments. 

Class  III  instruments  must  be  placed  on  the  Eirvironmental  Registry  for 
purposes  of  notice.  The  Minister  may  use  the  registry  as  a  means  of  eliciting 
comment  or  to  consult  on  issues  viiich  will  be  raised  in  the  hearing.  This  is 
discretionary  in  the  Minister  to  avoid  diçlication  or  conflict  with  the 
legislative  regime  creating  and  providing  the  procedure  for  the  hearing  in 
question.  It  is  iirportant  to  note  that  the  Bill  does  not  create  a  forum  or 
procedure  for  new  hearings  in  itself.  The  Bill  does  hcwever  provide  criteria 
to  be  xosed  by  government  in  determining  viien  a  hearing  mi(^t  be  expropriate 
(the  criteria  for  Class  HI)  and  permits  a  ministry  to  prescribe  an  instrument 
as  a  Class  IH  instrument  vmder  the  Bill  oantenporaneous  with  the  amendment  of 
the  legislation  authorizing  the  issiiarriP  of  the  instnment.  This  avoids 
inconsistencies  and  diçlication.  For  example,  if  the  Ministry  of  the 
Envircrarent  determined  that  a  specific  group  of  the  Environmental  Protection 
Act  section  9  cdr  ecprovcils  should  not  be  issued  withcut  a  hearing,  this 
section  9  subgroup  could  be  prescribed  as  Class  IH  instruments  under  the  Bill 
aixJ  the  Environmental  Protection  Act  would  be  amended  accordingly.  The 
hearirrj  processes  under  the  Environmental  Protection  Act  would  then  apply. 
This  approach  permits  each  ministry  to  access  its  cwn  tribunal's  expertise  and 
familiar  procedures. 
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The  Task  Faroe  noted  in  its  Repcrt  that  the  public  occnnent  can  an  instrument 
that  is  cxansidered  should  be  limited  to  the  ocntent  of  the  instrument  itself 
and  should  not  question,  for  example,  the  policy  or  regulation  under  which  it 
was  made. 

The  Task  Force  therefore  recanmends  a  provision  be  included  in  Part  II  of  the 
Bill  that  acknowledges  that  the  Ministry  in  making  a  decision  to  issue  an 
instrument  shall  have  regard  only  to  ccranents  directed  to  the  proposal  for  an 
instrument  and  not  to  canments  directed  to  the  adequacy  of  the  legislation, 
regulatory  framewoaic  or  policy  under  viiich  the  prescribed  instrument  is 
authorized.  (Siçplementary  Reccnmendation  12) 

The  Task  Force  received  submissions  ccncemirjg  section  14(3)  of  the  Bill  that 
financial  and  administrative  regulations  of  scheduled  Ministries  be  placed  on 
the  Registry.  The  Task  Force  wishes  to  clarify  that  the  reference  in  Section 
14(3)  to  predcndnantly  financial  or  administrative  regulations  was  intended  to 
^3ply  to  routine,  technical  and  financial  regulations  that  would  not 
oniinarily  require  public  ccnment.  No  amendment  is  proposed  with  respect  to 
this  subsection. 

The  Tasik  Force  recanmends  that  the  notice  of  decisions  taJcen  in  emergencies  as 
contenplated  by  Section  16(1)  should  go  to  the  BivircsTmental  Qannissioner  for 
his  or  her  information  in  preparing  annual  or  interim  reports.  The  Task  Force 
also  recanmends  that  the  notice  include  reasons  for  the  decision  taken  by  the 
Minister.   (Svçplementary  Recanmendaticn  13) 

The  Task  Force  reoannends  that  the  Bill  be  frmpnded  to  reflect  that  the 
decision  of  a  Minister  to  designate  a  process,  pursuant  to  section  17,  as 
something  substantially  equivalent  to  the  process  of  public  participation 
conteiiplated  by  the  Dwironmental  Bill  of  Ri(^ts  is  considered  a  policy  that 
would  be  subject  to  notice  and  canment  thrcu^  the  Eiwircnmental  Registry. 
(Supplementary  Reoonmendaticn  14) 
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Again  the  Task  Faroe  wishes  to  stress  that  the  public  participation  scheme 
contenplated  by  the  Task  Faroe  in  the  Enviranmental  Registry  is  intended  to  be 
a  miniTtnm  level.  Where  an  Act  prescribed  in  the  Bill  provides  a  Icwer 
standard,  the  Bill  ^lould  raise  the  level  of  public  participation  to  the 
Bill's  standard.  Where  the  Bill  sets  a  standard  lower  than  that  provided  for 
in  a  prescribed  Act  the  hi^ier  standard  should  be  used.  If  the  process 
contenplated  ty  the  Bill  is  ever  in  conflict  with  or  contradictory  to  the  Bill 
then  the  standard  of  public  participation  should  be  that  established  by  the 
Bill.  The  Task  Faroe  reconmends  that  this  principle  be  set  cut  in  the  Bill  to 
avoid  ary  misunderstanding.  (Siçplementary  Reccnnnendation  15) . 

The  Task  Force  wishes  to  ençhasize  the  inportanoe  of  establishing  thrcuc^ 
regulations  a  procedure  for  the  timely  i  ssuance  of  instruments  (fast  tracking) 
viTere  the  Bill's  standards  of  public  oaranent  have  been  met.  The  inportanoe  of 
the  vise  of  alternative  dispute  resolution  in  resolving  disputes  over  policy, 
regulations  and  instruments  with  respect  to  the  environment  is  stressed  by  the 
Task  Borce.  Oonsolidation  of  ^çrovals  must  be  available  to  applicants  viio 
wish  to  groiç)  cçplications  for  approvers.  The  streamlining  of  the  apçaxivals 
process  and  multi-media  pilot  projects  in  the  Ministry  of  the  Environment  are 
siçported  by  the  Task  Force  for  increasing  certainty,  xmiformity  and 
predictability  in  environmental  decision  making.  Similar  approaches  to 
speeding  vp  the  -iggnanrva  of  instruments  should  be  consideired  in  other 
Ministries.  This  can  be  achieved  without  ocnpxmising  protection  of  the 
environment. 

The  Task  Force  considered  sutmissions  that  expressed  concern  abcut  the 
relationship  between  the  prcposed  EiTvironmental  Bill  of  Ri^ts  and  the 
Environmental  Assessment  Act  (E.A.A.)  as  set  out  in  section  18.  The  Task 
Force  notes  as  follcws: 

E.A.A.  Policy: 

•    The  Ministry  of  the  Environment  will  be  a  prescribed  ministry 
for  the  purposes  of  Section  13.  This  has  the  effect  of 
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requiring  that  the  Minister  cxaisider  placing  E.A.A.  policies  or 
legislative  changes  which  could  have  a  significant  effect  on  the 
environment  onto  the  registry  for  purposes  of  public  notice  and 
ccDment. 

E.A.A.  Ragulations: 

•  Ihe  E.A.A.  would  be  a  prescribed  Act  for  the  purposes  of  Section 
14.  Ihis  has  the  effect  of  requiring  that  the  Minister  consider 
placing  E.A.A.  regulations  vJiich  could  have  a  significant  effect 
on  the  environment  onto  the  registry  for  the  purposes  of  public 
notice  and  ccranent; 

•  This  also  has  the  effect  of  capturing  E.A.A.  exençtions,  vdiich 
are  normally  done  by  regulation  (Note:  Sane  are  apparently  done 
by  order,  so  the  definition  of  regulation  for  the  purposes  of 
the  E.B.R.  should  include  orders  made  under  the  E.A.A.) . 

E.A.A.  i^provals: 

•Any  instrument  required  to  further  an  xmdertaJcing  approved 
under  the  E.A.A.  is  exenpt  fran  the  public  participation 
requirements  of  the  E.B.R.  Ihis  should  avoid  dijplication, 
double  jeopardy,  and  possibly,  inconsistent  results. 

E.A.A.  ExFmptions; 

•  Exenptions  will  be  treated  as  regulations  for  the  purposes  of 
E.B.R.  public  participation  in  decision  to  exempt  undertaking 
from  requirements  of  E.A.A.  ; 

•  Onoe  an  undertaking  is  exenpt,  any  instruments  required  to 
further  the  undertaking  would  be  exençrt  frcm  the  public 
participation  requirements  of  the  E.B.R.  (However,  the  exenption 
under  the  Bill  only  relieves  the  ^plicant  fron  the  public 
participation  requirements  of  the  Bill,  not  the  need  to  obtain 
an  instrument  or  to  meet  the  ministry's  substantive  criteria  for 
obtaining  an  instalment)  ; 

•  Clarification  of  the  proposed  Bill  could  be  obtained  by 
rewarding  Section  18  to  read  as  follows: 

18.    (1)  Section  15  does  not  apply  where,  in  the  Minister's 
opinion,  the  issuance,  amendment  or  revocation  of  an 
instrument  would  be  a  st^  towards  inplementing  an 
vmdertaking  approved  by, 

a)  a  decision  made  by  a  tribunal  xmder  an  Act  after 
affording  an  opportunity  for  public  participation;  or 
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(b)     a  decisicn  made  under  the  Environmental  Assessment 
Act. 

(2)     Section  15  does  not  ^ply  viiere,  in  the  Minister's 
opinion,  the  issuance,  amendment  or  revocation  of  an 
instnmjent  would  be  a  st^  towards  inplementing  an 
underta]cing  viiicii  has  been  exenpted  under  the 
Environmental  Assessment  Act  if  the  exemption  vmder  that 
Act  was  the  subject  of  a  proposal  for  a  regulation  under 
Section  14  of  this  Act. 

Class  E.A.s: 

•    If  an  instrument  is  required  to  inplement  an  undertaking 

controlled  by  a  Class  EA  then,  such  instruments  would  be  exenpt 
from  the  public  participation  requirements  of  section  15  of  the 
Bill  (but  not  exenpt  fron  the  requirement  to  obtain  the 
instrument  and  to  meet  the  substantive  criteria  of  the  issuing 
ministry) .  (Siçplementary  Reconmendation  16) 

Uie  Task  Force  also  recanmends  that  the  Envirtaimental  Assessment  Act  be  a 

prescribed  Act  for  the  purposes  of  Parts  IV  and  V  of  the  Eïivironmental  Bill  of 

Ri^ts.  (Suppleanentary  Recamnendation  17) 

The  Task  Faroe  reccranends  that  a  new  provision  be  inserted  in  Part  H  to 
clarify  liiat  minor  procedural  defects  in  the  use  of  the  Environmental  Registry 
should  not  invalidate  instruments  issued  throu^  that  process.   (Siçplementary 
Recamnendation  18) . 

In  addition,  the  I^sk  Force  wishes  to  clarify  that  major  procedural  defects, 
for  exanple,  in  the  use  of  the  Registry  may  lead  to  a  need  for  the  explication 
to  be  done  over  again  or  for  the  decision  to  be  subjected  to  judicial  review 
pursuant  to  Section  74(2)  of  the  Bill. 

If  the  defect  in  the  instrument  is  one  of  substance,  the  ^peal  procedures  as 
reccsnmended  in  the  Report  and  as  will  be  reflected  in  the  Bill,  would  allcw 
applicants  and  others  to  address  the  shortcGmings  before  a  tribunal. 
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Ihe  Task  Foax»  recamnends  that  the  following  Tnisoellaneous  provisions  be 
incorporated  in  Part  II  of  the  Bill; 


i^^poiiibiEnt  of  Msdiactor  and  AER 

Where  the  Minister  is  of  the  cpinicn  that  a  mediatjor 
mi^t  cissist  in  the  resolution  of  issues  related  to  the 
proposal  and  the  applicant  or  the  person  subject  to  the 
cxjntrol  document  or  program  apptuval  consents,  the 
Minister  may  appoint  a  mediator.  (Stçplementary 
Reocdoendation  19) 

This  provision  will  apply  primarily  to  the  use  of  mediators  to  assist  in 
resolving  disputes  over  Class  II  and  HI  instruments.  Class  I  applicants 
could  also  use  mediators  in  unusual  cases  if  they  consented. 

Ihe  Task  Faroe  notes  that  it  will  be  necessary  to  develop  specific  rules  and 
guidelines  for  the  delivery  of  mediation  services  and  other  forms  of  alternate 
dispute  resolution.  The  regulations  establishing  such  services  should  be 
developed  in  consultation  with  interested  parties. 


The  Task  Force  reocnmends  that  the  Minister  have  the  authority  to  reclassify 

instruments  fran  Class  I  to  Class  II  if  the  issues  in  dispute  merit  an 

increased  opportunity  for  public  ccmment.  Ihe  followii^  ^proximately  worded 

provisions  are  reocnmended  for  inclusion  in  the  Bill: 

"Where  the  Minister  is  of  the  opinion  that  the  protection 
of  the  environment  would  be  enhanced  if  a  particular 
proposal  for  a  Class  I  instrument  was  subject  to  public 
participation  requirements  prescribed  for  a  Class  H 
instrument,  the  Minister  may  designate  that  particular 
proposal  for  an  instrument  to  be  a  Class  H  proposal." 

Having  made  sudi  a  designation,  the  Minister  may 
prescribe  the  requirement  for  public  participation  for 
each  class,  including; 

(a)  the  time  vdien  notice  of  a  proposal  for  an  instrument 
may  be  placed  on  the  Eirvironmental  Registry; 
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(b)  the  manner  in  which  any  additicnal  notice,  apart 
frnm  the  placement  of  a  proposal  on  the  Divironinentcil 
Registry,  may  be  given  to  the  public; 

(c)  the  manner  in  which  the  public  may  make  canment  on 
the  proposcil  for  an  instnmient; 

(d)  the  manner  in  viiich  the  public  may  obtain  available 
inf armation  about  the  proposal  for  an  instrument  during 
the  period  for  ocrainent; 

(e)  such  other  standards  as  the  Minister  may  provide  by 
regulation.  •  (Siçplementary  Recanmendation  20) 

In  its  report  at  pages  57-60,  the  Task  Poroe  made  specific  recommendations  for 
appeals  of  instruments.  The  Task  Force  recamnencJs  that  express  sections  and 
avithority  to  develop  regulations  be  included  in  the  Bill  to  give  effect  to 
these  recannendations.  (Siçplementary  Recanmendation  21) 

In  all  other  respects,  the  Task  Faroe  reocramends  that  Part  H  remain  as 
originally  proposed. 

Part  m:  Tbe  Kivircrmental  Ocunissioner 

The  Task  Faroe  considered  a  nuinber  of  sutmissions  urging  changes  to  the  role 
of  the  Environmental  Ocranissioner. 

The  Task  Faroe  wishes  to  emphasize  the  inportanoe  of  this  position  in 
fulfilling  the  purposes  of  the  Bi\dronmentcLl  Bill  of  Ri^ts  as  ocntenplated  by 
the  Task  Faroe.  The  position  should  not  be  filled  car  appear  to  be  filled  in  a 
politically  partisan  way.  It  is  inportant  that  the  ESiviranmental  Onmmi  ssioner 
have  a  sound  grasp  of  the  field  of  environmentcil  regulation.  The  Lieutenant 
Governor  in  Council,  in  appointing  the  awironmental  Ocnmissioner,  shculd 
ensure  a  broad  aoo^Jtanoe  of  the  naninee  for  this  position. 

The  Task  Force  recanmends  that  the  provisions  which  establish  this  position 
ensure  the  independence  of  the  Biviranmentcil  Ccranissioner,  his  or  her  tenure, 
and  the  method  of  ^jpointment  and  renumeration.  The  Task  Force  considers  the 
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senicarity  of  this  pcasiticn  to  be  equivalent  to  that  of  the  Qntudsman  car 
Provincial  Auditor.   (Scççlementciry  Reccmoendat^icn  22) 

The  Task  Farc3e  reoanmends  that  Section  23(b)  be  amended  to  clarify  that  it  is 
the  function  of  the  EiTvironmental  Ocnmissicner  to  provide  guidance  to 
Ministries  on  how  to  ocnply  with  the  requirements  of  the  QTviramoental  Bill  of 
Ri^ts  and  to  help  ensure  that  Ministries  develop  Statements  of  EiTvironmental 
Values.  Ihe  Tcisk  Force  recannends  that  a  provision  be  acMed  to  Section  23 
which  would  state  that  it  is  a  function  of  the  EiTvironiaental  Ocnmissioner  to 
r^x3rt  forrhwith  to  the  Legislature  on  a  Ministry's  failure  to  cccply  with  the 
develojpmeaTt  of  an  adequate  Statement  of  Eirvircnmental  Veilues  pursuant  to 
Sections  5,  6  and  7  of  the  Bill.   (Siçplementary  Recanmendation  23) 

The  Task  Faroe  also  wishes  to  enphasize  the  role  that  the  Drvironmental 
Ccnmissioner  should  play  in  helping  Ministries  to  develop  consistency  among 
their  Statements  of  QTvircnmental  Values. 

Section  23  (d)  (e)  (f )  and  (g)  use  the  word  ••monitor"  to  describe  the  functions 
of  the  Envircnmental  Oanmissioner.  Ihe  Task  Faroe  agreed  with  sutmissions 
that  this  vrard  was  too  vague  and,  therefore,  reoanmends  its  r^laoement  with  a 
word  that  would  emphasize  the  more  active  role  cantenplated  for  the 
Environmental  Oanmissioner.  Ihe  Task  Faroe  reoanmends  that  the  word  "noiitor" 
be  r^laoed  with  the  word  "review"  in  the  above  noted  paragr^iis. 
(Supplementary  Recanmendation  24) 

Ihe  Task  Faroe  notes  that,  if  the  EiTvironmental  Oanmissioner  is  reviewing  the 
use  of  the  Registry  pursuant  to  s.23  (d) ,  then  it  is  expected  that  his  or  her 
analysis  may  lead  to  su^estions  for  inproving  the  way  the  Registry  is  vised. 
For  exanple,  the  Task  Force  Report  currently  contenplates  the  possibility  of 
the  "vçward"  reclassif icaticn  (e.g. ,  Clêiss  I  to  Class  H)  of  instruments 
within  the  classification  system,  but  not  a  downward  reclassification .  It  may 
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be  possible  eifter  seme  eoq^erienoe  with  the  Registry  and  classification  system 
to  incxa^xarate  provd^ions  for  downward  reclassification.  It  is  expected  that 
the  Biviranmental  Ocnnnissioner's  review  of  the  Registry  may  lead  to  such 
su^estions  fcr  inprovements. 

■Die  Task  Faroe  considered  a  number  of  submissions  with  respect  to  several 
points  in  the  Bill  of  Ri^ts  at  vdiich  Ministers  have  discretion.  The  T^sk 
Force  notes  that  the  Environmental  Ocnmissioner  will  have  the  duty  to  review 
and  ccinment  vçjon  the  exercise  of  discretion  by  Ministers,  particularly  viiere 
the  discretion  is,  in  his  or  her  opinion,  exercised  inappropriately. 

The  Task  Faroe  received  submissions  about  vàiether  the  time  limits  in  Parts  IV 
and  V  were  too  long.  Ihe  Task  Faroe  anticipates  that  the  Eirvironmental 
Ocmmissioner's  review  of  the  receipt,  handling,  and  disposition  of 
i^lications  for  Review  and  i^licaticHis  for  Investigation  pursuant  to  section 
23(f)  will  lead  to  suggestions  about  streamlining  this  process  and 
observations  about  vdiether  the  time  limits  set  out  are  realistic. 

Part  VI  of  the  prcposed  Dwironmental  Bill  of  Ric^ts  creates  a  new  civil  caiase 
of  action  for  harm  to  public  resources  and  reforms  the  law  of  public  nuisance. 
A  part  of  the  model  developed  by  the  Task  Faroe  includes  defences  to  the  new 
cai;ise  of  action.  Section  42  sets  out  the  defences  of  due  diligence, 
ccaiplianoe  and  reasonable  interpretation  of  instnment.  The  lase  of  the  cause 
of  action  and  the  defexioes  will  need  to  be  watched  closely.  The  Task  Faroe 
therefore  recaumends  that  the  functions  of  the  Environmental  Oomnission 
enumerated  in  section  23  be  expanded  to  include  a  specific  duty  to  review  the 
use  of  Part  VI,  the  civil  cause  of  action,  including  use  of  the  various 
defences,  use  of  the  emergency  exc^jtion  and  the  role  of  the  Attorney  General 
in  the  litigation.  (Supplementary  Reoanmendation  25) 
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The  Task  Farce  was  persuaded  that  a  "biennial"  repcort  wculd  be  too  infrequent 
to  ensure  political  accountability.  The  Task  Faroe,  therefore,  reoanmends 
that  the  Drvircrimentcil  Ommi  ssioner  prepare  annual  reports  to  the  Lagislature 
and  be  enpowered  to  make  any  other  interim  reports  êis  the  Oonmissioner 
considers  necessary  to  deal  with  significant  isfaips  viiich  may  arise.  The  Task 
Force  reoanmends  that  Section  24(1)  be  ampndpd  to  refer  to  annucil  r^xarts  to 
the  Speaker  of  the  Assembly  and  that  the  report  be  lead  before  the  Assembly 
forthwith  icon  receipt.  (Siçplementary  Reocnmendatian  26)  Regard  should  be 
had  to  the  analogous  provision  in  the  Provincicil  Audit  Act.  s.l2. 

The  Task  Force  reoanmends  the  inclusion  of  a  new  section,  analogous  to  Section 
10  of  the  Provincial  Avidit  Act,  requiring  the  various  Ministries  within  the 
Provincial  Government  to  cooperate  with  the  Environmental  Oonmissioner' s 
inquiries.  (Siçplementary  Recanmendation  27) 

The  Task  Faroe  also  reoanmends  that  the  EïTvironmental  Oonmissianer  have 
subpoena  pcwers  that  would  enable  him  or  her  to  secure  necessary  inf  ormatian 
frxan  government  Ministries  in  order  to  prepare  his  or  her  report.  The  type  of 
sutpoena  powers  the  Task  Faroe  oontenplates  would  be  similar  to  a  subpoena 
duces  tecum  vàiicii  requires  the  production  vmder  oath  of  books,  papers  and 
other  documents  or  things.  In  this  regard,  the  Task  Force  considered  s.l4  of 
the  provincial  Audit  Act  viiich,  in  part,  is  analogous.  The  Task  Force  does 
not  recanmend  that  the  Eïwironmental  Oonmission  have  the  power  of  search  and 
seizure  or  the  powers  granted  to  Oonndssioners  of  Inquiry  under  the  Public 
Tnrpnr-jpg;  Arrt.   (Siçplementary  Recanmendation  28) 

The  Task  Farce  reoanmends  that  the  Environmental  Oonmissioner  have  the  power 
to  aoo^jt  special  duties  as  may  be  assigned  to  him  or  her  by  the  Legislature. 
In  this  regard,  the  Task  Farce  considered  Section  17  of  the  provincial  Audit 
Act  v^ch  is  analogous.   (Siçplementary  Recanmendation  29) 
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Other  previsions  may  be  necessary  to  enpower  the  Envirconental  Oamnissionfer's 
Office  and  the  Task  Fcaroe  therefore  recanmends  that  vAiatever  authority  may  be 
needed  to  perf onn  the  functions  contenplated  in  Part  HI  be  given  to  the 
Environmental  Ocranissioner.  In  this  regard  the  Task  Faroe  suggests  reference 
be  had  to  the  general  provisions  of  the  Audit  Act.   (Siçplementary 
Recaratnendation  30) 

Part  IV:  j^lication  for  Beviev 

Ihe  Task  Force  recanmends  that  Section  25(1)  be  amended  to  clarify  that  it 
applies  only  to  the  review  of  "prescribed"  Acts,  regulations  or  instruments. 
(Suçplementary  Recommendation  31) 

Ihe  Œ^sk  Force  wishes  to  clarify  that  the  Environmentcil  Ooramissioner  should 
laanitor  ^plications  for  technical  ocraplianoe  with  the  information  soumit  in 
paragraphs  25(3)  (a) ,  (b)  and  (c)  throu^  the  use  of  '«user-friendly»'  forms. 

The  Task  Force  reccramends  that  the  word  "scientific"  be  deleted  from  section 
25(3)  (c) .  (Siçplementary  Reccsnnendation  32) 

Ihe  Task  Force  reccnnnends  that  Ministries  develop  guidelines  for  the 
assistance  of  the  EiTvironmentcd  Ctammissioner  in  assessing  the  type  of  evidence 
that  cçplicants  could  annex  to  ^plications  for  Review.  For  exanple,  evidence 
of  the  inpact  on  health  of  an  activity  could  be  included  with  a  Request  for 
Review.   (Sicplementary  Recaumendation  33) 

Ihe  Task  Faroe  agrees  that  the  time  frames  originally  proposed  in  the 
Environmentcil  Bill  of  Rights  should  be  reduced  and  that  the  EiTvironmental 
Ocarmissioner  and  various  Ministries  could  respond  more  quickly  to  ^plications 
for  Review.  (Siçplementary  Recanmendation  34) 
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In  the  case  of  an  ^^licaticn  for  Review  that  may  involve  more  than  one 
Ministry  the  Eiwironinenteil  Oanmissioner  should  be  able  to  select  the  Ministry 
most  appropriate  to  do  the  review. 

The  Task  Force  also  recamnerds  that  Section  27  be  ampndpd  to  incl\xie  a 
requirement  that  the  Brvirannental  Ocnmissioner  shall  send  notice  of  an 
Application  for  Review  of  an  instrument  to  the  holder  of  that  instrument.  The 
notice  should  inclixie  adequate  inf  onnation  about  the  ^plication  such  as  the 
basis  vçon  viiicii  the  request  is  being  made.   (Supplementary  Recotnmendation  35) 


The  notice  disclosing  information  received  under  section  25(3)  (b)  (c)  would  be 
provided  to  the  holder  of  the  instrument  but  the  names,  addresses  and  other 
personal  information  of  the  person  requesting  would  be  confidential. 

•Die  Task  Force  reccmmends  that  section  28(2)  be  re-worded  as  follows: 

"The  Minister  shall  not  review  a  decision  made  in  the  five 
years  preceding  the  date  of  the  application  if  the  decision  was 
Twri«=>  in  accordance  with  Part  II  of  this  Act,  imless  there  is 
new  social,  econcmic,  scientific  or  other  evidence  that 
significant  harm  to  tlie  environment  will  occur  if  the  review  is 
not  undertaken."  (Siçplementary  Reoocimendation  36) 

The  above  ciiange  is  proposed  in  order  to  make  it  clearer  that  a  presunption 

exists  for  the  protection  of  decisions  made  in  accordance  with  the  public 

participation  contenplated  by  this  bill. 

The  Task  Force  was  urged  by  scrae  to  use  a  shorter  period  of  time  and  by  others 
a  longer  period  of  time  than  two  years.  Five  years  in  the  Task  Force  opinion 
strikes  a  fcdr  balance  between  the  sui^ested  periods. 

Ihe  Task  Force  wishes  to  clarify  that  \*iere  a  regulation  provides  by  its  own 
terns  for  a  periodic  internal  review  it  should  not  be  subject  to  an 
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Application  far  Review.  To  do  otherwise  cxxild  result  in  a  duplication  of 
effort  viiicii  the  Task  Poroe  seeks  to  avoid. 

The  Task  Force  wishes  to  enphasize  that  each  Ministry's  application  of  its  cwn 
Statenent  of  EiTviromaantal  Values  will  be  subject  to  scrutiny  by  the 
Enviranmental  Ocraaissioner  pursuant  to  section  28(3)  (a) . 

Ooncem  was  e^çcessed  in  ffmt^  submissions  that  "health  evidence"  mi^t  not  be 
included  in  section  28(3)  (c) .  The  Task  Faroe  wishes  to  note  that  social, 
econcmic  and  scientific  evidence,  in  its  opinion,  would  include  health 
evidence,  as  well  as  the  long  and  short  term  effects  of  activities. 

Ihe  Task  Faroe  reocnmends  that  s.28(3)  be  ampndad  to  require  that  v*iere  notice 
of  a  request  far  review  of  an  instrument  leads  to  a  response  fran  the  holder 
of  the  instrument,  it  should  be  considered  by  the  Ministry.  (Siçplementary 
Peccanmendation  37) 

Bie  Task  Faroe  reoanmends  that  the  reference  to  written  "notice"  in  section  29 
be  changed  to  "reasons".  Ihe  reasons  given  should  reflect  the  Minister's 
decision  with  re^ject  to  the  public  interest  in  Section  28  (1) .  (Siçplementary 
Heccsmnendation  38) 

Ihe  Task  Faroe  reocnmends  that  viien  a  Minister  has  received  severed, 
i^lications  for  Review  he  or  she  should  be  able  to  prioritize  the 
Applications  and  propose  a  plan  for  conducting  them.  Ihis  plan  could  be  the 
subject  of  canment  or  review  by  the  Enviromnental  Ocnnnissioner. 
(SLçjplementary  RecoDnnendation  39) 

Ihe  Task  Force  wishes  to  clarify  that  notice  of  the  i^lication  for  the  Review 
need  not  be  placed  on  the  Registry. 
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Part  V:  i^llca±±cn  far  Investigcttion 

The  Task  Faroe  recxanmends  that  the  reference  to  "residents"  in  subsection 
32(1)  be  changed  to  "persons  resident".  "Persons  resident"  would  include  a 
corparation  or  other  legal  entity.  (Sicplementary  Recanmendation  40) 

The  reference  in  section  32(2)  to  a  farm  used  to  record  the  infonnatian  in  an 
T^licaticn  far  Investigation  should,  in  the  Task  Faroe's  cpinion,  be  a  sworn 
statement  in  a  form  ptrescribed  by  regulations.  VJhere  a  corparatian  or  other 
legal  entity  is  the  "person  resident",  an  individual  on  behalf  of  the  entity 
would  sign  the  sworn  statement.  Die  Bivironinental  Canmissioner,  vho  will 
receive  these  Applications  for  Investigation,  will  be  able  to  monitor 
technical  ccnpliance  with  the  requirements  of  Section  32(2) . 

Ihe  benefit  of  requiring  a  swam  ^plication  is  that  there  are  already 
consequences  in  the  law  for  the  maJcing  of  a  false  statement  under  oath.  The 
Task  Faroe  believes  this  information  should  be  swam  because  an  allegation  of 
a  contravention  can  have  serious  consequences  far  both  the  person  eilleged  to 
have  contravened  the  law  and  for  government  viiich  mast  devote  resources  to  the 
investigation. 

Ihe  Task  Faroe  wishes  to  clarify  that  in  section  32(2)  (b)  the  statement  of  the 
nature  of  the  eilleged  contravention  should  be  as  detailed  as  possible,  but 
need  not  make  ^jecific  reference  to  Acts,  or  sections  of  Acts  or  regulations. 
Ihe  Environmentcil  Canmissioner  would  forward  the  TTwti=>rial  to  the  most 
appropriate  Ministry  or  Ministries. 

The  Task  Force  agrees  that  the  time  frames  originally  proposed  in  the 
QTvironmental  Bill  of  Ri^ts  should  be  reduced  and  that  the  Environmental 
Occnnissioner  and  various  Ministries  could  respond  more  quickly  to  ^plications 
for  Investigations.   (Siçplementary  Recommendation  41) 
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ïhe  Task.  Farce  reoccmends  that  section  35  be  aamenripd  to  clarify  that  a 
Minister  can  decline  to  investigate  \*jere  to  do  so  would  diçîlicate  êin 
investigation  of  an  alleged  incident  that  has  already  been  or  started  or 
carpleted.  (Supplementary  Reccnmendation  42) 

The  Tasik  Force  reccraosnds  that  the  introductory  words  of  section  35  be  ampndpd 
to  state  that  ". .  .the  Minister  shall  investigate  êill  matters  to  the  extent 
necessary  in  relation  to  a  contravention  alleged  in  an  ^plication  for 
Investigation.  Ihe  original  warding  suggested  that  the  Minister  ccwld 
exercise  his  or  her  discretion  only  with  respect  to  viiether  an  investigation 
would  be  done  at  all  rather  than  as  to  the  extent  of  the  investigation.  It 
would  still  be  open  to  the  Minister  to  decline  an  investigation  if  the 
criteria  set  out  in  Section  35(a) ,  (b) ,  (c)  or  (d)  eçply.  (Siçplementary 
Reccamnendation  43) 

With  respect  to  Section  36  the  Task  Force  reccranends  that  the  Minister  give 
written  notice  of  the  decision  not  to  investigate  and  in  the  notice  set  cut 
the  reasons  for  refusing  to  undertate  the  investigation  by  referencing  back  to 
the  criteria  in  Section  35  (a)  (b)  (c)  and  (d) .  (Siçplementary  Reccanmendation 
44) 

Ihe  Task  Force  wishes  to  clarify  that  the  "cutanne  of  the  investigation" 
referred  to  in  section  38  could  include  the  laying  of  ciiarges  and/ or 
administrative  action,  such  as  a  control  order  by  the  Ministry  of  the 
Environment. 

The  Task  Force  wishes  to  note  that  nothing  in  this  part  of  the  Bill  shculd  be 
interpreted  as  interfering  with  the  role  of  the  Attorney  General,  his/her 
agents  or  counsel  in  ensuring  the  proper  administration  of  justice  or  in 
exercising  prosecutorial  discretion. 
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Part  VI:  Civil  Cause  of  Acticn  and  Public  Nuisance         « 

Hie  Tcisk  Fcarx^e  oonsidered  suggestions  that  "harm"  be  more  ^»cif ically  defined 
in  section  39.  Given  that  this  is  a  new  civil  cause  of  action  related  to 
public  resources,  the  Task  Faroe  concluded  that  it  would  be  preferable  to  have 
the  term  "harm"  judicicilly  interpreted  in  specific  fact  situations  as  opposed 
to  tryirg  to  define  legislatively  v*iat  harm  is  in  a  factueil  vacuum.  Ihe 
definition  in  the  Task  Faroe's  opinion  is  adequate  to  allow  this 
interpretation  to  oocur. 

With  respect  to  the  definition  of  "public  land"  in  Section  39,  the  Task  Force 
wishes  to  clarify  that  in  its  interpretation  the  definition  currently  would 
iiïclude  provincial  parks  and  wildlife  preserves  but  not  necessarily  Crcwn 
lands  vAiich  have  been  leased  for  private  use.  Ihe  l^sk  Force  suggests  that 
the  government  consider  further  the  question  of  the  application  of  these 
provisions  to  lands  leased  from  the  Qxiwn. 

The  Task  Faroe  received  ccmments  on  the  five  hectare  limits  in  Section  39(d) 
and  considered  larger  and  smaller  parcels  of  public  land  for  the  purposes  of 
this  definition.  However,  on  balance,  the  five  hectare  limits  seemed 
reasonable  and  the  Task  Faroe  does  not  reocnmend  any  change  to  this 
definition. 

Ihe  phased  in  implementation  of  the  Dwironmental  Bill  of  Ri^ts  will  need  to 
take  into  consideration  the  relationship  between  sections  40  and  41.  A 
contravention  or  alleged  contravention  of  prescribed  Acts  may  lead  to  the 
ccramencement  of  a  proceeding  under  Section  41.  Over  time.  Section  41  will, 
therefore,  ^ply  to  an  increasing  number  of  prescribed  Acts.  It  is  the  Task 
Force's  intention  that  Section  41  apply  to  contraventions  or  alleged 
contraventions  of  Acts  as  they  are  prescribed. 
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Ihe  Tcisk  Force  reocranends  that  the  esçaression  "bring  an  action"  in  section  41 

be  qnionHgr^  to  say  "camnenoe  and  maintain  an  action"  and  that  the  words  "and  is 

entitled  to  jvidgment"  be  followed  by  the  words  "if  successful".     "Pesident" 

should  be  changed  to  "person  resident".     As  a  result,  the  sub-section  would 

new  read; 

"Where  a  person  has  contravened  or  will  imminently  contravene  a 
prescribed  Act,  regulation  or  instrument  and  the  actual  or 
imminent  contravention  has  caused  or  will  imminently  cause 
significant  harm  to  a  public  resource  of  Ontario,  any  person 
resident  in  Ontario  may  ccomence  and  maintain  an  action  against 
the  person  in  the  Court  in  respect  of  the  harm  and  is  entitled 
to  judgment  if  successful."  (Siçplementary  Recanmendation  45) 

Ihe  Task  Force  notes  a  typographical  error  in  section  41(5) .  Bie  reference  to 

subsection  2  should  be  subsection  1.  In  addition,  the  Task  Force  reccramends 

that  the  words  "except  as  may  be  prescribed  as  a  result  of  a 

federal/provincial  agreement"  be  added  to  the  end  of  subsection  5  so  that  it 

would  now  read  as  follows: 

"Subsection  1  does  not  eçply  in  relation  to  a  contravention  of 
an  Act  of  Canada  or  a  regulation  cr  instrument  under  an  Act  of 
Canada  exc^Jt  as  may  be  prescribed  as  a  result  of  a 
federcil/provincial  agreement".   (Siçplementary  Recommendation 
46) 

Ihe  Task  Force  reommends  that  an  amendment  be  made  to  the  Bill  clari^ing 
that  it  was  not  its  intention  that  section  41(7)  should  in  any  way  eliminate, 
or  affect  in  any  way,  the  rii^t  to  prosecute,  in  a  criminal  context,  an 
alleged  contravention  of  an  environmental  Act  or  a  regulation.  Public  and 
private  prosecutions  of  environmental  offenses  should  continue  to  be  available 
even  if  a  Section  41  action  has  been  conmenced  or  finally  determined  in  the 
civil  courts.  It  is  the  Task  Farce's  opinion  that  this  section  does  not  and 
should  not  have  the  affect  of  preventing  prosecutions.  (Siçplementary 
Reccanmendation  47) 

While  no  consensus  emerged  with  respect  to  changing  cr  deleting  section  42(3) , 
the  Task  Force  wishes  to  clarify  that  the  purpose  of  this  subsection  is  to 
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recxjgnize  the  tact  that  instruments,  imlike  Acts  and  regulations,  cire  often 
drafted,  not  by  lawyers  but  by  engineers  and  scientists,  with  primary  ençhasis 
on  technical  ccntent.  Industries  may  rely  on  their  interpretation  of  this 
language  for  many  years,  designing  processes  in  oonfannity  with  that 
interpretation.  "Die  Ministry  creating  the  instrument  may  even  share  that 
interpretation.  The  warding  of  the  instrument  may  permit  more  than  one 
reasonable  interpretation,  yet  a  Court  may  feel  that  despite  the  ambiguities 
in  drafting,  a  particular  interpretation  other  than  the  one  relied  icon  by  the 
Defendant  is  the  better  one.  In  these  circumstances,  if  the  interpretation 
relied  vçxin  ty  the  Defendant  is,  in  the  opinion  of  the  Ocxirt,  a  reasonable 
one,  it  should  be  a  defence.  This  should  not  in  any  way  be  interpreted  as 
sanctioning  a  mistake  of  law  or  ignorance  of  the  law  as  a  defence  to  the  civil 
cause  of  action  for  harm  to  a  public  resource. 

The  Task  Parce  considered  a  number  of  sutmissicns  related  to  the  role  of  the 
Attorney  General  in  this  civil  cause  of  action.  The  Task  Force  wishes  to 
clarify  that  it  understands  that  in  many  of  these  suits,  the  Crcwn  will  be  a 
defendant  with  eill  the  ri^ts  and  obligations  of  a  party  to  the  action. 

In  other  cases,  however,  the  Crown  may  not  be  a  Defendant.  In  such 
situations,  the  Task  Faroe  is  of  the  opinion  that  the  Crcwn  should  be  given 
notice  of  the  action  throu^  the  Attomey  General's  Office  and  that  the  Crcwn 
should  then  maJce  a  decision  about  its  intended  role  in  the  litigation.  The 
Crown  may  wish  to  join  with  the  Plaintiff  if  it  agrees  with  the  allegations. 
The  Crown  may  wish  to  join  with  the  Defendant  if  it  believes  the  claim  is 
unnecessary  or  inccpropriate  or  in  any  other  cases,  the  Crcwn  may  wish  to  act 
sinply  as  an  intervenor.  The  Task  Faroe  anticipates  the  Attorney  General 
beirg  involved  in  each  case  in  sane  way  unless  the  other  parties  agree  that 
his  or  her  participation  is  xmneoessary.  (See  for  exanple  s.9(4)  of  the 
Judicial  Review  Procedure  Act) .  The  Task  Force  reocmmends  that  the  Ocurt  have 
this  flexibility  to  ensure  the  TnavimiTm  participation  of  necessary  parties  for 
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the  poxper  adjudication  of  these  claims,  inclxxiing  the  development  of 
appropriate  restaration  plans.   (Sicplementary  Reoanmendatian  48) 

Ihe  Task.  Faroe  reocnmerds  that  subsection  46(1)  be  redrafted  to  state  as 

follcws: 

"s.46  (1)  Ihe  CJourt  may  permit  airy  person  to  participate  in 

the  action  to  provide  fair  and  adequate  representation  of 
the  private  and  public  interests  at  stake. 

(2)  Ihe  Court  may  make  arry  order  it  considers 
appropriate  setting  out  the  ri^ts,  inclining 
cçpeal  ri^ts,  if  any/  of  the  persons  with  respect 
to  participation  in  the  action  and  Restoration 
Plan. 

(3)  No  cmier  shall  be  made  under  subsection  (1) 
eifter  the  court  has  made  an  order  under  section 
49. 

(4)  "Die  Rules  of  Ci\dl  Procedure  cçply  to  actions 
ccmmenoed  under  section  41." 

(Siçplementary  Recamnendation  49) 

"Hie  Court  must  establish  as  early  in  the  litigation  as  possible  the  necessary 
parties  and  their  roles  to  facilitate  resolution  of  the  liabilil^  issues. 

Ihe  Task  Faroe  wishes  to  clarify  that  section  49  provides  that  only  parties  to 
the  action  may  negotiate  the  Restoration  Plan.  Concerns  were  e^qaressed  that 
negotiations  should  not  bPinnniR  disrvçted  by  persars  v4io,  viiile  interested,  had 
no  direct  stake  in  the  outcane.  Die  Court  should  control  v*io  participates  and 
v;p3n  vAiat  terms. 

The  Task  Force  recommends  that  the  warding  of  section  49(2)  be  reconsidered  to 
ensure  that  it  is  clear  that  no  award  of  damages  is  available  in  this  cause  of 
action.  A  restoration  plan  can  contemplate  a  monetary  payment  provided  the 
conditions  set  out  in  Section  51(7)  are  satisfied.  Section  49(2)  should  be 
amended  to  delete  the  reference  to  (d)  and  refer  only  to  subsection  (1) . 
(Svçplementary  Reccnmendation  50) 
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Die  Task  Fcox»  reocmmends  that  the  reference  to  Secticn  2  of  the  Farm 

Practices  Protection  Act  in  section  49(3)  be  deleted  and  that  the  subsection 

read  as  follows: 

"No  order  shall  be  TTwri^  vmder  this  secticn  that  is  inconsistent 
with  the  Farm  Practices  Protection  Act".   (Siçplementary 
ReocDinendatian  51) 

The  Task  Force  considered  sutmissions  fron  the  agricultural  a.iinm.inity  about 
the  effectiveness  of  the  Farm  Practices  Protection  Act.  In  particular,  the 
agricultural  ccninunity  requested  that  the  protection  available  under  this  Act 
be  e:ç)anded  to  cover  a  wider  range  of  normal  farming  practices.  The  Task 
Poroe  is  vmable  to  make  specific  reoonmendaticHTS  with  respect  to  this  proposal 
as  it  would  go  beyond  its  terms  of  reference,  but  acknowledges  the 
significance  of  the  Farm  Practices  Protection  Act  to  the  agricultural 
ccomiunity  in  Ontario.  The  change  prcposed  with  respect  to  Section  49(3)  is  to 
clarify  the  Task  Faroe's  understanding  that  the  civil  cause  of  action  for  harm 
to  public  resources  should  not  disturfa  protections  currently  available  under 
the  Farm  Practices  Protection  Act  or  protections  that  may  be  available  in  the 
future. 

Tîie  Task  Force  considered  sutmissions  conoeming  section  51  stating  that  the 
Courts  in  Ontario  do  not  have  sufficient  judicial  e^çertise  or  resources  to 
design  sucii  potentially  cocplicated  plans.  Die  Task  Force  does  not  anticipate 
a  flood  of  litigation  pursuant  to  this  provision  and  does  not  consider  the 
design  of  a  restoratian  plan  to  be  any  more  difficult  or  cocplicated  than  many 
of  the  other  problems  currently  resolved  by  the  sophisticated  judiciary  in 
this  Province.  If  ejqjerienoe  indicates  there  is  a  need  for  jixiicial  education 
in  the  area  of  envircnmentcil  law,  then  the  Task  Force  reocnnnends  that  such 
jvKiicial  education  be  provided.   (Stçplementary  Reocnmendation  52) 

Die  Task  Force  reocnmends  that  in  section  51(2)  the  word  "shculd"  be  changed 
to  "shall"  in  the  second  line.   (Siçplementary  Recxmmendation  53) 
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A  suggesticai  far  cdtematives  to  the  use  of  the  wortSs  "reasonable"  and 
"prac±ical"  were  Hita-iic^ctfri  by  Task  Fcaroe  members  but  no  consensus  emerged  for 
a  change  to  the  existing  wording. 

Ihe  Task  Force  wishes  to  clarify  its  intention  that  the  Courts  have  available 
maximum  flexibility  in  gathering  together  assistance  for  the  design  of  a 
restoration  plan.  It  should  not  be  necessary  in  every  case  for  the  Judge  to 
do  the  detailed  designing  of  the  restoration  of  a  public  resource. 

Section  54  conternplates  the  Court  drawing  \jpan  one  or  more  types  of  resources 
to  assist  in  the  design  of  the  plan.  For  exanple,  Section  54  (1)  (c) 
contenplates  the  appointment  of  a  consultant  for  the  develcpuent  of  a 
restoration  plan.  îhe  court  could  also  refer  the  design  to  others  vdio  have 
sufficient  ejçertise.  Ihese  alternatives  would  be  used  subject  to  the  sharing 
of  costs  among  the  appi'upriate  parties. 

The  Task  Force  wishes  to  clarify  that  the  normal  rules  for  the  enforcement  of 
a  jvKJgment,  including  contenpt,  would  apply  for  the  enforcement  of  a 
restoration  plan  ordered  by  the  Court  pursuant  to  section  54(3) . 

Ihe  Task  Force  notes  that  because  intervener  funding  under  the  Intervener 
Funding  Pilot  Project  Act  is  intended  to  fund  intervenors  against  prcponents 
before  certain  administrative  tribunals  such  as  the  Ontario  Eiiergy  Board  and 
the  Ontario  Municipal  Board,  it  is  unavailable  for  oanmencing  and  maintaining 
a  civil  cai;ise  of  action.  The  Ontario  Legal  Aid  Plan  does  consider 
applications  for  Legal  Aid  Certificates  in  representative  actions,  groap 
claims  or  test  cases.  Ihe  normal  rules  with  respect  to  Legal  Aid  would  eçply. 

Ihe  Task  Faroe  reoccimends  that  section  58  be  ampndpd  to  clarify  that  the 
Attorney  General's  consent  will  no  longer  be  required  for  ccnmencing  and 
maintaining  an  action  in  public  nuisance  for  harm  to  the  environment  that 
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leads  to  direct  eocnmic  loss  or  direct  personal  injury.   (Stççlementary 
Reocmnendaticai  54) 

With  respect  to  the  cause  of  action  generally,  the  Œcisk  Parce  wishes  to  note 
that  the  experience  in  Michigan  with  a  broader  cause  of  action  reveals  that 
the  floodgates  of  litigation,  so  to  speak,  are  not  opened  by  permitting  such 
disputes  to  be  considered  by  the  court. 

Ihe  Task  Force  also  recanmends  that  Part  VI  of  the  Enviromnental  Bill  of 
Ri(^ts  be  anipndpri  to  include  a  provision  requiring  court  approval  of  any 
discontinuance,  abandonment  or  other  settlement  of  a  Section  41  claim.  In 
this  regard,  the  Task  Faroe  reccranends  that  a  provision  similar  to  Section  29 
of  the  Class  Prooeedincfs  Act  be  considered.   (Siçplementary  Reccnnnendaticn  55) 

The  Task  Foroe  notes  the  relationship  between  the  new  civil  cause  of  action 

and  the  recently  introduced  T.imitj^trons  Act  reform.  The  Task  Farce's 

reocranendations  with  respect  to  limitation  periods  (see  R^xart  Pecanmendations 

89  and  90  and  the  discussion  at  pp.  106  -  107)  must  be  incorporated  in  that 

reform. 

Part  VU:  Whistle  Blower  Protection 

The  Task  Force  does  not  recanmend  any  changes  to  this  part  of  the  prcposed 

Environmental  Bill  of  Ri^ts. 

Hcwever,  it  should  be  clarified  that  the  existing  vAiistle  blower  protection 
provisions  of  the  Environmental  Protection  Act  will  need  to  be  r^jealed  and 
such  r^)eal  should  be  referenced  at  the  time  the  Environmental  Bill  of  Ri^ts 
is  proclaimed. 
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Part  vm:  General/Transitlcnal 

It  is  not  intended  that  a  Minister  attenpt  to  distance  himself  or  herself  frcm 
envirxanmental  decision-making  by  delegating  the  responsibility.  It  is  an 
underlying  principle  of  the  EtTviromnental  Bill  of  Ri^ts  that  Ministers 
themselves  accept  ministerial  responsibility  for  environmentcil  decision- 
making. Ihis  accountability  should  rat  to  be  delegated  to  civil  servants. 

Hcwever,  the  Task  Force  wishes  to  make  it  clear  in  section  73  its  intention 
that  a  Minister  must  have  the  ability  to  authorize  individuals  within 
government  to  assist  him  or  her  in  the  exercise  of  duties  viiich  may  arise 
under  the  EiTvironmentcil  Bill  of  Ri^ts.  Pea:  exanple,  the  Minister  of  the 
Environment  may  wish  to  authorize  directors  to  undertaJce  certain  st^js  on  his 
or  her  behalf,  but  the  Minister  remains  responsible  for  the  result. 

The  Task  Farce  reccramends  that  a  provision  equivalent  to  section  189  of  the 
Environmental  Protection  Act  be  considered  for  incl\Jsion  in  the  Bill.  Ihis 
would  provide  certain  Crcwn  enployees  with  protection  frcm  lawsuits  in 
connection  with  their  day  to  day  duties.   (Siçplementary  Reccninendation  56) 

Ihe  Task  Force  reccramends  that  the  words  "questioned  car"  be  remcfved  frcm 

subsection  74(1)  so  that  it  will  now  read; 

"Exo^3t  as  provided  in  Section  41  and  subsection  (2)  of  this 
section,  no  action,  decision,  failure  to  take  action  or  failure 
to  make  a  decision  by  a  Minister  under  this  Act  shall  be 
reviewed  in  any  court".  (Siçplementary  Reccramendation  57) 

Ihe  Task  Force  recognizes  that  new  sections  will  be  added  to  Part  H  of  the 
Bill  as  proposed  and  that  the  references  in  section  74  should  be  reviewed 
carefully  to  ensure  the  proper  avcdlability  of  judiciîil  review. 

The  Task  Poroe  reccramends  that  in  subsection  74(2)  the  availability  of 
judicial  review  in  Part  II  be  clarified  éis  follows: 
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"Any  person  resident  in  Ontario  may  make  an  ^plication  for 
jiY^iniai  review  vmder  the  Judicial  Review  Procedure  Act  on  the 
grounds  that  a  Minister  failed  to  ccnply  with  the  requirements 
of  Sections  4,  15  or  16  respecting  a  proposal  for  an 
instrument".  (Siçplementary  Recanmendation  58) 

Ihe  Task  Foroe  recamnends  that  the  15  day  time  limit  be  increased  to  21  days 
in  subsection  74(3).   (Siçplementary  Recanmendation  59) 

Ihe  Task  Faroe  wishes  to  clarify  that  it  is  not  intended  that  federal  acts, 
statutory  provisions,  regulations  or  instruments  be  prescribed  under  the 
Ontario  Divironmental  Bill  of  Ri^ts  pursuant  to  subsection  76(3) ,  except 
viiere  there  is  a  federal/provincial  agreement  for  provincial,  administration 
and  enforcement  of  the  federal  provision.  A  current  exanple  of  this  type  of 
arrangement  is  the  provincial  enforcement  of  the  Fisheries  Act. 

With  respect  to  the  anticipated  phase-in  of  the  Bill  of  Ri^its,  the  T^sk  Force 
initially  focused  on  the  application  of  the  Bill  to  the  Ministry  of  the 
Environment,  the  Ministry  of  Natural  Resources,  the  Ministry  of  Northern 
Development  Mines  and  the  Ministry  of  Agriculture  aixi  Food  and  then  such  other 
Ministries  as  Cabinet  may  decide  over  time.  The  Task  Force  intended  that  a 
reasoned  and  organized  "phase  in"  of  essential  Ministries  be  aoccuplished. 
Suggestions  were  made  during  the  period  of  public  ocniment  that  several  other 
Ministries  v*iich  make  significant  environmentcil  decisions  also  be  expressly 
named,  including  the  Ministry  of  Energy,  the  Ministry  of  Transportation,  the 
Ministry  of  Consumer  and  Oaumercial  Affairs,  Ministry  of  Industry  Trade  and 
Technology,  Ministry  of  Government  Services,  Ministry  of  Education  and 
Ministry  of  Treasury  and  Boonanics.  The  Task  Force  as  a  result  of  its  ongoing 
discussions  with  government  understands  that  ^plication  of  the  Eiivironmental 
Bill  of  Ri^ts  bQ'ond  the  key  Ministries  identified  in  the  repori:  is  expected. 
Subject  to  the  considerations  set  out  in  Ch^jter  5  of  its  earlier  Report,  an 
accelerated  phase  in  of  Ministries  making  key  environmental  decisions  is 
siçjported  by  the  Task  Faroe.  However,  the  ptrecise  timetable  and  sequence  of 
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Ministries  beii^  prescribed  should  be  left  in  the  hands  of  Cabinet  to  decide 
with  regard  to  a  practical  phase  in  that  is  reedistic  and  permits  government 
to  benefit  frcm  the  ejçerienœs  of  Ministries  as  they  join. 
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CSKPIER  3:    ŒNCUDSICNS  AND  NBCT  SIEPS 

HhB  Task  Faroe's  recxraaendatians  in  this  Siçpleaaentary  R^)ort  are  riy^tip»  to  the 
Honourable  Ruth  GTier,  Minister  of  the  Eiwiranment,  to  assist  her  in  ccming 
forward  with  an  Eiwironmental  Bill  of  Ri^ts  for  First  Reading  in  the  Spring 
of  1993  that  meets  the  interests  cind  needs  of  those  vdio  will  make  use  of  the 
Environmental  Bill  of  Ri^ts  and  be  affected  by  it. 

Ihe  Task  Faroe  understands  that  the  Minister  of  the  Environment  will  now 
review  and  take  forward  the  Task  Force's  original  R^xart  and  these 
Siçplementary  Reccranendations  to  Cabinet  for  approval  to  draft  an 
EiTviromnental  Bill  of  Ri^ts  for  introduction  in  the  Spring  session  of  the 
Legislature  in  1993.  A  period  of  confidentiality  must  necessarily  acccnpany 
the  Minister's  sutmission  to  Cabinet.  Hcwever,  the  Task  Force  acc^jts  the 
Minister's  invitation  to  the  Task  Force  to  review,  on  a  confidential  basis, 
the  draft  Environmentcil  Bill  of  Ri^ts  prior  to  introduction  in  1993. 

Assuming  that  the  proposed  Bill  reflects  the  consensus  reached  by  the  Task 
Force,  its  members  will  join  the  Minister  in  her  announoement  of  the 
introduction  and  in  si.çiparting  her  legislative  efforts  throu^  to 
Proclamation. 

Ihe  proposed  Environmental  Bill  of  Ri^ts  relies  heavily  vapan  a  framework  that 
will  be  octrprised  of  detailed  regulations  that  inplement  numerous  aspects  of 
the  Bill.  While  the  Task  Faroe  members  cannot  as  a  part  of  their  consensus, 
sign  off  en  behcilf  of  their  various  constituencies  with  respect  to  the 
proposed  draft  regulation,  they  do  accept  the  Minister's  offer  to  consult  with 
Task  Force  members  on  a  confidential  basis  as  the  regulation  is  prepared. 

The  Task  Force  members  wish  to  underline  the  inportanoe  of  public  ocBnment  on 
all  aspects  of  their  work  and  vrrge  the  Minister  to  ensure  the  fullest 
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oppartunity  for  public  input  and  ocnnnent  on  the  proposed  regulation.  This  is 
particularly  so  vdth  respect  to  those  eispects  of  the  regulation  viiich 
establish  the  classification  scheme  for  environmentally  significant  policies, 
regulations  and  instruments  and  the  proposed  application  of  the  proposed 
Environmental  Bill  of  Ri^ts  to  several  provincicil  Ministries. 

Ihe  Task  Faroe  niembers  wish  to  ackncwledge  the  value  of  the  process  by  vAiicii 
this  consensus  was  achieved.  The  establishment  of  the  Task  Force  and 
resources  devoted  to  it  provided  diverse  interests  with  an  opportunity  to 
learn  about  the  needs  of  others  in  the  conmunity  viio  are  interested  in  and 
affected  by  environmental  decision-making.  This  opportunity  to  learn  has 
generated  a  great  deal  of  goodwill  among  those  vAio  may  have  traditionally 
considered  themselves  adversaries  v*ien  it  came  to  environmental  protection. 
The  Environmentcil  Bill  of  Ri^ts,  viien  enacted,  will  deliver  similar 
opportunities  to  learn  about  the  needs  of  the  public  at  large  v*ien  significant 
environmental  decisions  are  made.  If  this  goal  is  achieved,  the  Task  Force 
members  will  consider  their  work  to  have  been  worthfciiile. 
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July  8,  1992 

FOR  FURTHER  INFORMATION: 

Michael  Cochrane  (416)  323-4593 
Co-chair,  Task  Force 

Madeleine  McLaughlin  (416)  323-4443 
Special  Assistant  to  the  Minister 

Gerry  Merchant  (416)  323-4333 

Public  Affairs  and  Communications  Services 

Branch 


ENVIRONMENT  MINISTER  RUTH  GRIER  RELEASES 
DRAFT  ENVIRONMENTAL  BILL  OF  RIGHTS 


Environment  Minister  Ruth  Grier  today  released  a  draft  Environmental  Bill  of  Rights 
for  public  review. 

The  draft  bill  is  included  in  the  Report  of  the  Task  Force  on  the  Ontario 
Environmental  Bill  of  Rights. 

"The  task  force  did  what  the  critics  said  could  never  be  done:  It  drafted  a  bill 
reflecting  a  consensus  of  business  and  environmental  groups,"  Mrs.  Grier  said.    "With  this 
unanimous  agreement,  we  are  moving  forward  with  the  support  of  both  communities. 

"When  governments  fail  to  meet  their  obligation  to  safeguard  the  environment, 
citizens  should  be  able  to  hold  them  accountable,"  she  said.    "The  proposed  Environmental 
Bill  of  Rights  is  a  unique  piece  of  legislation  that  gives  people  unprecedented  new  powers  to 
protect  the  environment." 

The  Environmental  Bill  of  Rights  will  create  a  win-^yin  situation  for  everyone.   It  will 
open  up  the  government's  environmental  decision-making  process  to  much  greater  public 

1/3...16592.NR 


scrutiny.    This  will  give  business  a  uniform  and  predictable  process  for  obtaining 
environmental  approvals,  while  giving  citizens  an  opportunity  to  influence  decisions  at  an 
earlier  stage. 

Highlights  of  the  draft  bill  include: 

•  appointment  of  an  independent  Environmental  Commissioner  to  make  sure  the 
principles  of  the  bill  are  applied  in  a  fair  and  consistent  manner; 

•  the  creation  of  an  accessible  registry  to  give  the  public  necessary  information, 
including  advance  notice  of  significant  environmental  decisions  to  be  made, 
information  on  how  to  participate  and  notice  of  final  decisions; 

•  provisions  for  requesting  formal  reviews  of  decisions; 

•  provisions  for  requesting  that  the  government  formally  review  the  need  for  a  new 
environmental  policy,  law  or  legal  instrument; 

•  provisions  for  initiating  investigations  of  alleged  incidents  of  environmental  harm; 

•  enhanced  access  to  courts  by  the  creation  of  a  new  civil  cause  of  action  and  by  the 
removal  of  standing  as  a  barrier  in  public  nuisance  actions; 

•  extended  whistie-blower  protection  for  employees  who  report  environmental 
wrongdoing  on  the  part  of  their  employers. 

•  a  requirement  that  formal  Statements  of  Environmental  Values  be  prepared  by  all 
ministries  which  make  decisions  with  environmental  consequences. 

The  task  force  is  chaired  by  Michael  Cochrane,  formerly  with  the  Ministry  of  the 
Attorney  General  and  now  in  private  practice,  and  Deputy  Minister  of  the  Environment 
Richard  Dicemi.   Previous  Deputy  Minister  of  the  Environment  Gary  Posen  served  as  co- 
chair  between  October  1991  and  May  1992. 
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The  other  members  are: 

Bob  Anderson  of  the  Business  Council  on  National  Issues 

George  Howse  of  the  Canadian  Manufacturers'  Association 

Rick  Lindgren  from  the  Canadian  Environmental  Law  Association 

John  Macnamara  of  the  Ontario  Chamber  of  Commerce 

Paul  Muldoon  from  Pollution  Probe 

Andrew  Roman,  a  lawyer  specializing  in  administrative  and  environmental  law 

Sally  Marin  from  the  Ministry  of  the  Environment 

"These  individuals  have  proven  that,  if  people  are  brought  together  in  a  co-operative 
spirit  with  a  clear  mandate,  they  can  develop  solutions  which  have  integrity  and  meet  the 
needs  of  everyone  involved,"  Mrs.  Grier  said. 

"For  too  long,  the  public  has  remained  on  the  outside  looking  in.   They  have  been 
denied  their  right  to  a  say  in  decisions  which  dramatically  affect  their  lives,"  she  said. 

"The  Environmental  Bill  of  Rights  will  open  doors  that  were  previously  closed  to 
people.   We  are  bringing  Ontario  closer  to  true  environmental  democracy." 

Information  materials,  including  copies  of  the  Report  of  the  Task  Force  on  the 
Environmental  Bill  of  Rights  and  the  proposed  bill,  are  available  by  calling  the  Ministry  of 
the  Environment's  toll-free  number:  1-800-565-4860.  Requests  may  also  be  sent  by  fax  to 
(416)323-4564. 

Written  comments  can  be  submitted  until  Oct.  16,  1992  to  Environmental  Bill  of 
Rights,  Attention:  Ruth  Grier,  Minister  of  the  Environment,  135  St.  Clair  Ave.  W.,  Toronto, 
Ontario,  M4V  1P5. 
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SUBMISSIONS  REGARDING  EBR 
piibrmi  g.qjons  by  Environinentalis'ts; 

1.  South  Lake  Simcoe  Naturalist  Club 

2.  Protect  Our  Water  and  Environmental  Resources 

3.  Pesticide  Action  League 

4.  Kingston  Environmental  Action  Project 

5.  Canadian  Parks  and  Wilderness  Society   (Ottawa-Hull 
Chapter) 

6.  Pickering  Rural  Association 

7.  Sierra  Club  of  Eastern  Canada 

8 .  Toronto  Environmental  Advisory  Network  of  Waterloo 

9.  Ottawa  Peace  and  Environment  Resource  Center 

10.  The  Environmental  Advisory  Network  of  Waterloo 

11.  Environmental  Youth  Alliance 

12.  Eco-Council  of  the  Peterborough  Area 

13.  Environmental  Youth  Corps-County  of  Haliburton 

14.  Environmental  Task  Force  Toronto  Conference,  United 
Church  of  Canada 

15.  Allergy  and  Environmental  Health  Association  of  Canada 

16.  Conservation  Council  of  Ontario 

17.  Resources  and  Environmental  Group,  University  Women's 
Club  of  North  York 

18.  Canadian  Institute  for  Environmental  Law  and  Policy 

19.  The   Federation   of   Ontario  Cottagers'   Associations 
Incorporated 

20.  Citizens  Environment  Alliemce 

21.  The  Society  for  Environmental  Medicine 

22.  Environmental  Law  Society,  Faculty  of  Law,  University  of 
Windsor 

23.  Paudash  Lake  Conservation  Association 

24.  Ontario  Environmental  Network 


Submissions  bv  Business  and  Business  Associations; 

1.  Ontario  Dairy  Council 

2.  Ontario  Restaurant  Association 

3.  Insvirance  Bureau  of  Canada 

4.  Canadian  Council  of  Grocery  Distributors 

5.  The  Canadian  Chemical  Producers'  Association-CCPA 

6.  The  Ontario  Chamber  of  Commerce 

7.  Polysar  Rubber  Corporation 

8.  Canadian  Meat  Coxincil 

9.  Advisory  Committee  on  Environmental  Standards 

10.  The  Hostess  Frito-Lay  Company 

11.  Ontario  Natural  Gas  Association 

12.  American  Water  Works  Association  -  Ontario  Section 

13.  Council  of  Ontario  Construction  Associations 

14.  Bell  Ontario 
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15.  The  Metropolitan  Toronto  Board  of  Trade 

16.  Ontario  Home  Builders'  Association 

17.  Association  of  Professional  Engineers  of  Ontario 

18.  Dow  Canada 

19.  Moore  Partners  Limited 

20.  Urban  Development  Institute 

Submissions  by  Resource  Industries; 

1.  Falconbridge  Limited 

2.  Porcupine  Prospectors  and  Developers  Association 

3.  Ontario  Forest  Industries  Association 

4.  Noranda  Inc. 

5.  Ontario  Mining  Association 

Submissions  bv  the  Agricultural  Community; 

1.  Ontario  Farm  Environmental  Coalition 

2.  National  Farmers'  Union 

3.  Ontario  Federation  of  Agriculture 

4.  Ontario  Cattlemen's  Association 

5.  Ontario  Pork  Producers'  Haurketing  Board 

6.  The  Ontario  Wheat  Producers'  Marketing  Board 

7.  Lanark  County  Federation  of  Agriculture 

8.  The  Fertilizer  Institute  of  Ontario  Inc. 

9.  The  Ontario  Milk  Marketing  Board 

Submissions  by  T.ahoiy 

1 .  CAW-TCA 

2.  Ontario  Federation  of  Labour 

3.  Oxford  Regional  Leibour  Council 

4.  Lcibour  Council  of  Metropolitan  and  York  Region 

Submissions  bv  Other  Governments  and  Government  Agencies; 

1.  Ontario  Hydro 

2.  Ministry  of  Environment  and  Public  Safety  for  the 
Government  of  Saskatchewsm 

3.  Saugeen  Valley  Conservation  Authority 

4 .  Farm  Practices  Protection  Board 

5.  Nottawasaga  Valley  Conservation  Authority 

6.  Central  Lake  Ontario  Conservation  Authority 


.  '  -3- 

Submissions  by  To%ms  and  MuniciïJalities  : 

1.  Corporation  of  the  Township  of  Norfolk 

2 .  The  Town  of  Richmond  Hill 

3.  Corporation  of  the  City  of  Thorold 

4.  Town  of  Exeter 
5. ■  City  of  Windsor 

6.  United   Counties   Stormont,   Dundas   and   Glengarry 
Committee  on  Agriculture,  Reforestation  and  Planning 

7.  The  Corporation  of  the  Town  of  Markham 

8.  United  Counties  Stormont,  Dundas  and  Glengarry  -  Waste 
Management  Master  Plan 

9.  Association  of  Municipalities  of  Ontario 

10.  City  of  Ottawa 

11.  City  of  Niagara  Falls  Canada 

12.  County  of  Peterborough 

13.  Township  of  West  Carleton 

14 .  The  Corporation  of  the  Town  of  Caledon 

Submissions  bv  Other  Ministries: 

1.  Ministry  of  Agriculture  and  Food 

2.  Ministry  of  Natural  Resources 

3.  Ministry  of  Culture  and  Communications 

4.  Ministry  of  Transportation 

5.  Ministry  of  the  Attorney.  General 

6.  Ministry  of  Municipal  Affairs 

7.  Ministry  of  Labour 

8.  Ministry  of  Northern  Development  and  Mines 

9.  Ministry  of  Energy 

10.  Ministry  of  Treasury  and  Economics 

11.  Ministry  of  Industry,  Trade  and  Technology 

Submissions  bv  the  Legal  Community t 

1.  Canadian  Bar  Association  -  Ontario 

2.  Osier,  Hoskin  &  Harcourt  Barristers  and  Solicitors 

3.  The  Advocates'  Society 
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APPENDIX  C:      SCIMAFÏ  OF  SaPPE^METCRRÏ  REn»MEUDAIICNS 

SappljssBEsitaay  RpmiiiiiHirifTtiim  1: 

Uie  Task  Faroe  recxmnends  that  the  preamble  be  redrafted  to  reflect  the 
follcwing  concepts: 

•  "The  people  of  Ontario  recognize  the  inherent  value  of 
the  natural  environment. 

•  The  people  of  Ontario  have  the  ri^t  to  a  healthful 
enviromnent . 

•  The  people  of  Ontario  have  as  a  ccnmon  goal  the 
preservation,  protection  and  remediation  of  the  natural 
environment  for  the  benefit  of  present  and  future 
generations. 

•  While  the  government  has  the  primary  responsibility  for 
achieving  this  goal,  the  people  should  have  the  means  to 
ensure  that  it  is  achieved  in  an  effective,  timely,  open 
and  fair  manner." 

Si^plementary  Rp<»iiiiimlrit.ifTi  2: 

The  Task  Force  reccranends  changing  the  definition  of  "instnjment"  in  Section  1 
so  that  the  vord  "prescribed"  is  inserted  before  the  word  "Act"  in  the  first 
line  of  the  definition. 

Sc^plementary  Rpmiripndafcicn  3: 

The  Task  Faroe  was  urged  to  r^laoe  the  proposed  definition  of  "wetland"  in 
section  1  with  a  definition  frcm  the  policy  guidelines  of  the  Ministry  of 
Natural  Resources.  The  Task  Faroe,  therefore,  recanmends  that  "wetland"  be 
amended  to  exclude  lands  being  used  for  agricultural  purposes,  that  are 
periodically  "soaked"  or  "wet". 

Si^plenentary  Rprrrnnpndaticn  4: 

The  Task  Faroe  reccranends  that  the  wards  "for  the  benefit  of  present  and 
future  generations"  in  section  2  (1)  (b)  (c)  be  deleted. 

StgplRTipntary  RRmmipndfTt.im  5: 

The  Task  Force  also  reccranends  that  section  2(1)  (c)  be  amended  to  state  that 
"The  purposes  of  this  Act  are  ...  (c)  to  set  out  the  means  by  vdiich  the  people 
of  Ontario  may  act  to  protect  their  ri^t  to  a  healthful  environment  as 
provided  in  this  Act". 

Siçplementaty  TjpyTrmnPTirtai-im  6: 

The  Task  Force  reccranends  that  sections  5,  6,  and  7  be  amended  to  ijipose  time 
limits  on  Ministries  in  the  pr^aration  of  Statements  of  Eïivironmertal  Value. 
The  follcK«dng  amendments,  worded  approximately,  are  reocranended: 


(  iii  ) 


"•    within  three  months  after  the  c3ate  upon  vAiicii  this  Part 
applies  to  a  Ministry,  the  Minister  shall  develcp  a 
Ministry  statement  of  envircmnental  values  that,  . . . 

•  (1)  Within  the  tiT^p  referred  to  in  secAion  5,  the 
Minister  shall  give  notice  to  the  public  that  he  or  she 
is  developing  the  Ministry  statement  of  environmental 
values. 

(2)  The  notice  shall  include  any  informatian  that  the 
Minister  considers  appropriate  eind  shall  invite  ccmments 
frcm  meaubers  of  the  public  on  v*jat  should  be  in  the 
statement. 

(3)  Ihe  period  for  cannent  shall  be  no  less  than  30 
days. 

(4)  îhe  Minister  may  extend  the  period  for  cannent 
viiere,  in  his  or  her  opinion,  a  longer  period  for  canmeait 
is  necessary  having  regard  to, 

(a)  the  cotplexity  of  the  proposed  statement  of 
environmental  values; 

(b)  the  level  of  public  interest  in  the  statement  of 
environmental  values; 

(c)  the  period  of  tine  the  public  may  require  to  make 
informed  canment;  or 

(d)  other  factors  the  Minister  may  consider  relevant. 

•  (1)  Within  three  months  after  notice  of  intent  to 
develop  a  Statement  of  Eirvironmerrtal  Veilues  is  given 
xmder  section  6,  the  Minster  shall  give  notice  of  the 
statement  to  the  public. 

(2)  The  notice  shall  include  a  brief  explanation  of  the 
effect,  if  any,  of  conments  frcm  members  of  the  public  on 
the  development  of  the  statement  and  any  other 
information  that  the  Minister  considers  appropriate." 

Stcplementary  Tapttunm-Hiiiai-inn  7: 

Ihe  Task  Force  recanmends  that  the  word  "considered"  in  the  first  line  of 
section  5(a)  be  charged  to  "applied",  so  that  it  would  now  read,  "...  (a) 
explains  how  the  purposes  of  this  Act  are  to  be  ^uplied  v*ien  decisions  that 
might  significantly  affect  the  environment  are  made  in  the  Ministry  ...  " . 

Siçplementary  TarannniMiiiiatim  8: 

Ihe  Task  Force  recannends  that  the  words  "consideration  of"  be  deleted  fron 

the  first  line  of  section  5  (b) . 

Siçplementary  Iteoannendaticn  9: 

The  Task  Force  recamaends  that  the  minimim  requirements  for  policies,  acts  and 
regulations  on  the  Registry  be  set  out  expressly  in  the  Bill  and  sui^ests  the 
follcwing  amendments  be  added  to  Part  II: 

(  iv  ) 


"Policies,  Acts 

oansultataon  on  the  proposal.  i^o-u-c 

•    The  Minister  may  extend  the  r^r-irv^  ■?«*- ,.    ^ 

^  prior  to  the  L^^f "Se^J^Sd^^^  ^"^ 
notice  of  any  such  extension  shall  bHlSJ^^i, 
Emdronnental  Registry  f  orthvdthT^  ^ 

Rsgulatiots 

•    Ihe  Minister  may  provide  for  a  rvar-irv^  «* ,.   . 

i«ijaa  IS  necessary  to  permit  meaniroful  public 
oonsultatLon  on  the  prcposal.  i*ioj_Lc 

the  statanentis  neo^^i-T^J^  his  cr  her  cpinicn, 
oonsultISrc^tJ?552a?  '^^'^  ■"^^n^'^rful  public 

W^^ef  stated*  Of  tte  obj«*iv^  of  the  prc^c^ 
Jf^^SÎ'^ï&SS^SagonTar^--^  -^  -™^= 

açplanentary  Reccmnenaaticn  10* 

■Ihe  Task  Faroe  recccmerds  that  the  ciaosif^.-^^-,-         _>. 

incorporated  in  the  Bill  anfi^S^tS^"^  ^"^"^  ^°^  instruments  be 

cansideration:  paxposes  sections,  approximately  worxJed,  for 

"INHnîMENTS 

•     Ihe  Minister,  with  the  consent  of  the^Stenam- 
G^^rnor  in  OxoncU,  may  make  a  r^îlSc^SÏÏSÏina 
significant  environmental  instnSTisïïLTS^^S"^ 

(V    ) 


prescribed  Acts  and  assigning  each  prescribed  instrument 
car  subgrotç)  of  porescribed  instruments  to  a  cla.qs  for 
purposes  of  public  participation . 

Prescribed  Instruments:  Criteria 

•  In  fanning  an  opinicn  eus  to  vihether  an  instrument  is  a 
significant  environmentad  instrument  viiich  should  be 
prescribed  under  the  Act,  the  Minister  nay  consider  the 
following: 

(a)  the  potential  for  the  activity  controlled  by  the 
instrument  to  contaminate  or  degrade  the  envdronment; 

(b)  the  probable  geographic  extent  of  any  significant 
cidverse  environmental  inpact; 

(c)  the  potential  public  interest  in  the  activity 
controlled  by  the  instrument  vmder  oonsideraticn; 

(d)  the  level  of  provincial  government  interest  in  the 
activity  to  be  controlled  by  the  instrument  vmder 
consideration;  and 

(e)  any  other  factor  the  Minister  deems  relevant. 

naggi-Fjci^ion  of  Prescribed  Instruments 

•  Prescribed  instruments  or  a  subgrotç)  of  prescribed 
instruments  shall  be  classified  into  one  of  Class  I, 
n^'gg  n  or  Class  HI  for  the  purposes  of  public 
participation  requirements. 

nacaa  I  Prescribed  Instruments:  Qd.teria 

•  A  Class  I  prescribed  significant  instrument  or 
subgrotç)  of  prescribed  instruments  controls  activity 
viiich,  in  the  Minister's  opinicn,  has  the  follcwing 
genercil  characteristics: 

(a)  the  risk  of  contamination  or  degradation  by  the 
activity  is  liwii-^yi  because  preventative  and  mitigative 
measures  are  routine  and  effective; 

(b)  the  geographic  extent  of  any  contamination  or 
degradation  of  the  environment  would  be  of  local 
significance; 

(c)  there  is  little  public  interest  in  the  activity 
beyond  the  loccil  ocraiunity;  and 

(d)  the  level  of  provincial  government  interest  in  the 
activity  is  low  to  moderate. 

Farm  of  f>  "■■»-*■» 

•  Any  person  may  suhmit  cannent  en  the  proposal  for  a 
Class  I  instrument  in  the  manner  prescribed  ty  regulation 
to  this  Act. 

Time  for  OiminiL 

•  Ihe  period  for  ccranent  for  a  proposal  for  a  Class  I 
irstnment  shall  be  30  days,  starting  frcm  the  date 
notice  of  the  proposal  for  an  instrument  is  placed  on  the 
Eïiviranmental  Registry." 

(  vi  ) 


Sc^plenExitary  Ra-T.iiinpnftaticn  11: 

Dîe  Task  Force  reocnmends  that  the  classification  schfesne  with  respect  to  Class 
H  and  lU  instruments  be  set  out  in  the  Bill  and  proposes  the  following, 
c^proocimately  worded,  sections. 

"Class  H  Prescribed  Instruments:  Odteria 

•A  Class  U  prescribed  instrument  or  subgnxç)  of  a 
prescribed  instrument  controls  activity  vjhicii,  in  the 
Minister's  opinion,  has  the  following  general 
characteristics: 

(a)  the  activity  requires  moderate  to  significant 
mitigative  measures  to  protect  the  environment; 

(b)  the  geogr^iiic  extent  of  ary  contamination  or 
degradation  of  the  environment  would  be  of  loccil  or 
regional  significance; 

(c)  the  public  interest  in  the  activity  extends  beyond 
the  loccil  ccMiiunity;  and 

(d)  the  level  of  provincial  government  interest  in  the 
activity  is  moderate  to  hi^. 

Additioncil  Notice 

•In  addition  to  nortioe  of  a  proposcil  for  a  n?^<^g  n 
instrument  on  the  Environmental  Registry,  the  Minister 
shall  require  further  notice  vdiere, 

(a)  actual  contamination  or  degradation  of  the  environment  is 
occurring  or  is  likely  to  occur; 

(b)  the  nature,  extent  and  duration  of  aiy  actual  ccntamination 
car  degradation  is  serious; 

(c)  the  area  where  the  contamination  or  degradation  is 
occurring  or  is  likely  to  occur  is  extensive  or  environmentally 
sensitive; 

(d)  the  extent  and  level  of  local  or  regioncil  interest  and 
oonoem  in  the  activity  controlled  by  the  instrument  is  hi^; 
and 

(e)  the  magnitude  and  probable  duration  of  mitigative  measures 
will  have  a  significant  loccil  inpact. 

FOOB  of  0^'■"^^^^ 

•Any  person  may  sutmit  ccnment  on  the  proposal  for  a 
Class  H  instrument  in  the  manner  prescribed  by  the 
regulations. 

Additional  Oonsultation 

•  (1)  In  addition  to  the  suhmission  of  ocranent  under  any 
other  section,  the  Minister  may  r^equire  addit:ional  public 
consultation  on  a  proposed,  for  a  Class  H  instrument. 

•  (2)  The  Minister  may  make  regulations  prescribing  the 
fooi  and  extent  of  an  additioncil  oonsultation. 


(  vii  ) 


Tùue  fer  CXiiimiL 

^^•«^  ^^°?  î°^^°aiment  for  a  proposai  for  a  Class 
n  instrument  shall  be  30  days  after  the  date  notice  of 
the  proposal  for  an  instnment  is  placed  on  the 
E^TVironmental  Registry. 

•(2)  ihe  Minister  may  provide  for  a  period  of  ccmment  in 
excess  of  30  days  where  in  his  or  her  opinion  a  lamer 
period  IS  necessary  to  pennit  meaningful  public 
consultation  on  the  préposai. 

•  (3)  -me  Minister  may  extend  the  period  for  ccmment  at 
any  time  prior  to  the  expicy  of  the  designated  period  and 
notice  of  any  such  extension  shall  be  placed  on  the 
Environmental  Registry  forthwith. 

The  Mimster  may  consider  the  following  factors  when 
detemiTung  the  extent  of  public  consultation  whicii 
should  be  required  and  the  appropriate  means  by  «hicii  is 
shculd  be  undertaken:  «""-«-li  as. 

•  (1)  Whether  actual  contamination  or  degradation  of  the 
environment  is  occurring  or  is  lUcely  to  occur; 

•(2)  -Ihe  nature,  extent  and  duraUon  of  any  actual 
contamination  or  degradation; 

•(3)  "pie  area  viiere  the  contamination  or  degradation  is 
oocurru^  or  is  likely  to  occur;        «**i.«uciuian  is 

•(4)  Die  extent  and  level  of  local  or  regional  iitterest  and 
oancem  in  the  activity  controlled  by  thTinstrmSt)^ 

îiS^'^î  înagnitude,  probable  duration  ard  potential  local 
mpact  of  mitigative  measures.  ^^ 

Class  in  Prescribed  Instrunents:  Criteria 

•  (1)  A  Class  m  prescribed  instrument  or  subgroup  of  a 
pres^ibed  instrument  controls  activity  viiiS/inthe 
Minister's  opinion,  has  the  followim  general 
cnaracter istics  : 

^^L  ^  activity  requires  moderate  to  significant 
mitigative  measures  to  protect  the  environment; 

(b)  the  geographic  extent  of  any  contamination  or 
degradation  of  the  environment  is  of  regional  or 
provincial  significance; 

(c)  the  pubUc  interest  in  the  activity  is  of  regional 
or  provincial  interest;  or  i        »^   «jgionai 

(d)  the  level  of  provincial  government  interest  in  the 
activity  IS  hi^. 


(  ix  ) 


•  (2)     A  prescriiDed  instrument  or  a  subgrotç)  of  prescribed 
instruments  is  a  Class  in  instrument  viiere 

(a)  a  prescribed  Act  requires  a  hearii^  before  an 
administrative  tribunal  prior  to  the  ■iggn;:^TY^  of  the 
prescribed  instrument  by  the  ministry;  or 

(b)  a  prescribed  Act  permits  the  Minister  or  a  ministry 
official  to  require  a  hearing  before  an  administrative 
tritunal  prior  to  the  issuance  of  the  prescribed 
instrument  ty  the  ministry,  and  after  meetir^  the 
requirements  of  a  Class  H  public  ocnsultation  en  the 
issue  of  whether  a  hearing  should  be  required,  a  decision 
is  taJcen  to  require  a  hearing  to  be  held,  or  if  the 
^plicant  at  any  time,  consents  to  a  hearing 

Ose  of  Bivironaental  Registry  for  Notice,  Ctmnait 

•The  Minister  may  invite  written  cament  or  require 
additional  public  consultation  as  provided  for  a  Class 
HI  instrument  viiere,  in  his  or  her  opinion,  consultation 
using  the  Environmental  Registry  is  advisable  and  not 
inconsistent  or  dLçlicative  of  the  legislative 
requirements  or  practice  of  the  Enviramosntal  Assessment 
Board  or  other  tritunal  respecting  pubUc  consultation." 

acplementary  RBcamendaticn  12: 

Ihe  Task  Faroe  noted  in  its  R^»rt  that  the  public  ccmment  on  an  instalment 
that  IS  cor^idered  should  be  limited  to  the  content  of  the  instrumït^Sf 
S  SS  q^^estion,  for  example,  the  poUcy  or  regulation  u«aer  vMch  it 

The  I^  Faroe  therefore  reccxnmends  a  provision  be  included  in  Part  II  of  the 

i^r^l.^'^^^^  ^^  ^  ""^""^^^  ^  ^"^^^^  ^  decisioi^trSsS  S 
SîS^Ï^  ^ï^r  ""^^^  °^y  ^  cxmnents  directed  to  the  proposal  for  an 
^ÎÎ^ÏT^  2li!îi°  oouments  directed  to  the  adequacy  of  the  iSZation, 
aShïSS  ^""^""^"^^  °^  P°^^^  "'^^  «^*  ^^  prescribed  instru2nt  iT 

Stçplesnentary  Reccomendaticn  13: 

Ihe  Task  P^ce  reoonmends  that  the  notice  of  decisions  taken  in  ememencies  as 
^t^lated  ^  section  16(1)  should  go  to  the  Envirtonental  Sn^SS^Iof 
his  or  her  information  in  preparing  annual  or  interim  reports.  The  I^sk  Force 
aJjo^r^ommends  that  the  rx^œ  include  reasons  for  tl^lSion^ScZty  ST 

Siçplementary  RBCcmnendaticn  14: 

The  I^  Force  recconends  that  the  Bill  be  amended  to  reflect  that  the 
decision  of  aMinister  to  designate  a  process,  pursuant  to  section  17,  as 

SïSiiî^^.ïfS^iî^^.^^'^^  ^  ^  P^^°°^  °f  P^lic  participation 
S^^?^if?-Sl^  ûivironmental  Bill  of  Rights  is  cœsiderS^a  policy  that 
would  be  subject  to  notice  and  ccnment  through  the  Environmental  ^istry. 

Stçplesnentary  ReocniDendaticn  15: 

Again  the Jfe^  Faroe  wishes  to  stress  that  the  public  participation  scheme 
contenplated  hy  the  I^sk  Faroe  in  the  Environmental  Registry  is  intended  to  be 

(  X  ) 


a  ininimjm  level,     where  an  Act  prescriJaed  in  the  Bill  provides  a  lower 
standard^  the  Bill  shc«ld  raise  the  level  of  public  paSSpSiSn  ?^ 
Bill's  standard.     W^ere  the  Bin  sets  a  starxsIS  lowSd^^rr^^viïd  f  or 
ina  prescribed  Act  the  higher  standard  should  be  used.  If  tte  nrSS^ 
cant^latedty  the  Bill  is  ever  in  conf  Uct  with  or  carrtradictSyto  the  Bill 
^  ^^.î^^t^^^''  participation  should  be  that  estaSSeTl:^ 

Bill      -II^  Task  Force  reocranends  that  this  principle  be  set  out^TSie^Bm 
avoid  any  misunderstaniing.  *-       -^      «=  «su  ouc  in  me  Bill  to 

SiçplonEntary  RBCcnmendaticn  16: 

The  Task  Faroe  considered  sutmissions  that  expressed  concem  about  ty^ 
relationship  betv^en  the  pr^çosed  Enviromoental  Bill  S^tHS  S 

E.A.A.  Policy: 

"^  ^^^^*^  °^  ^  Environment  vdll  be  a  prescribed  ministr/ 
for  the  purposes  of  Section  13.     This  has  the  effect  of 
requiring  that  the  Minister  consider  placii^  E.A.A.  policies  or 
legislative  changes  viiicii  could  have  a  sigr2f  icant  J?eS  S  Se 
^^^ment  onto  the  registry  for  purposeTS  public  SScTaS^ 

E.A.A.  Regulaticns: 

14.  Bus  has  the  effect  of  requirii^  that  the  Minister  consider 
Placi^  E.À.A.  regulations  whiA  could  have  a  significan?^fS 
SStS  SS^Srî;"^  ^  ^^^  ^°^  ^  ^-SL  Of  publîf 

"^Ji^.^J^  ^^^  °^  capturix^  E.A.A.  exenptions,  which 
£^o^S°^^  S^  by.regulation  (Note:     Sane  S^^S^Sne 
ÏL^p  so  the  definition  of  r^ulation  for  the^SS^of 
the  E.B.R.  should  include  orxiers  made  under  the  E.aIaoT^ 

E.A.A.  Approvals: 

û^.-^î^^'rf^  required  to  further  an  undertakii^  ^proved 
^der  the  E.A.A.  is  exenpt  fran  the  public  particip^^^ 
requireinents  of  the  E.B.R.     Ihis  shoSd  avoMd^SSSi 
double  jeopardy,  and  possibly,  inconsistent  re^S  ' 

E.A.A.  Ejosnptjjcns: 

Exenptior^  will  be  treated  as  regulations  for  the  purposes  of 
E^R^public  participation  in  decision  to  exempt  undert^ing 
frcrn  requirements  of  E.A.A.  ;  — — if       *«=i.  ixuvu^ 

^kT  l?'^^^^?'^  ^  exempt,  any  instruments  required  to 
fvffther  the  undertaku^  would  be  exempt  frcm  the^lic 

^^i'^JS^^^.^'^'^i;'^''^"'^^  °^  ^  E-B-R-    (HoweverrSie  exemption 
^  the  Bill  only  relieves  the  applicant  tram  tL  pubST^ 
participation  requirements  of  the  Bill,  not  the  need  to  obtain 
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an  instrvmient  or  to  meet  the  ministry's  substantive  cariteria  for 
obtaining  an  instrument)  ; 

•  Clarification  of  the  prcposed  Bill  could  be  obtained  by 
retn^ording  Secticn  18  to  read  as  follows: 

18.    (1)  Section  15  does  not  apply  viiere,  in  the  Minister's 
opinion,  the  issuance,  amendment  or  revocation  of  an 
instrument  would  be  a  step  towards  inplementing  an 
undertaking  apprxjved  by, 

a)  a  decision  made  by  a  tribunal  under  an  Act  after 
affording  an  opportunity  for  public  participation;  or 
(b)  a  decision  made  under  the  Environmental  Assessment 
Act. 

(2)  Section  15  does  not  ^ply  viiere,  in  the  Minister's 
cpinion,  the  issuance,  amendment  or  revocation  of  an 
instrument  vtiould  be  a  step  towards  inplementing  an 
undertaking  which  has  been  exenpted  under  the 
Environmental  Assessment  Act  if  the  exenption  under  that 
Act  was  the  subject  of  a  proposal  for  a  regulation  under 
Section  14  of  this  Act. 

Class  E.A.s: 

•  If  an  instrument  is  required  to  inplement  an  undertaking 
controlled  by  a  Class  EA  then,  such  instruments  would  be  exenpt 
frcm  the  public  participation  requirements  of  section  15  of  the 
Bill  (but  not  exenpt  frcDi  the  reguireanent  to  obtciin  the 
instrument  and  to  meet  the  substcintive  criteria  of  the  issuing 
ministry) . 

Si^plesiientazy  Reoconendation  17: 

Ihe  Task  Faroe  cilso  recommends  that  the  Environmental  Assessment  Act  be  a 
prescribed  Act  for  the  purposes  of  Parts  IV  and  V  of  the  Eiwironmental  Bill  of 
Ri^ts. 

Siqplementary  ReoconendatiGn  18: 

The  Task  Force  recccmends  that  a  new  provision  be  inserted  in  Part  II  to 
clarify  that  minor  procedural  defects  in  the  use  of  the  Oiviranmental  Registry 
should  not  invalidate  instruments  issued  throu^  that  process. 

Si^plementary  Beocnmendaticn  19: 

Ihe  Task  Farce  recoDnnends  that  the  following  miscellaneous  provisions  be 
incorporated  in  Part  H  of  the  Bill: 

"i^yointiiitaiL  of  Mediator  aixl  AER 

Where  the  Minister  is  of  the  opinion  that  a  mediator 
mic^t  assist  in  the  resolution  of  issues  related  to  the 
proposed  and  the  ^pliccint  or  the  person  subject  to  the 
control  document  or  program  ecproval  consents,  the 
Minister  may  appoint  a  mediator." 
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açplanentary  ReccnmenaatdjGn  20: 

provisions  are  reccumended  far  inS^  in^  BinT^  approxiinately  warded 

••j^  the  Minister  is  of  the  opinicn  that  the  protection  of 
the  environment  would  be  enhanœi  if  ^  r^^TÎT-i^^^^      °^ 

(b)     tije  manner  in  which  any  additiSl  ^ce,  apart 

SLS;  ^^S^-°^  a  proposal  on  the  Envi^^nSS 
«egistey,  may  be  given  to  the  pubUc; 

Si  pS^S^^I^^^^^  ^  ^  cogent  « 

the  period  for  cament  •  ^^  iJistruiEnt  duriirr 

^^_^^sg_^c«^  starda^  as  the  m^Uster  ,,ay  provide  b, 
açplfimaitary  RBcannEnjaticn  21* 

authority  to^S^^^^ J^l^J^TS.'î^^i  ^l^^^  ^^^°^  ^ 
these  reccmmendaticns.  included  in  the  Bill  to  give  effect  to 

Stcplenentary  RBoannendaticn  22* 

S  s^sstirssïïiSS  ^s^ra^s^*  -^"*  «-  of  *  i^  of 

OOTuissionar,  his  crhS^JS^^^tS^.^J^S^'l^^  ?*  '^  BivironnEntal 
ren«eratia,.    ■D>e  ISsk  P^"^S.JS^tSfïïiSi^fS^  n. 
équivalent  to  that  of  the  O^uasmTS^E^SJi^S^^g^^^  P°=^'^°"  *°  *« 

Siçplonentary  RecannaxJatLcn  23: 

The  l^sk  Faroe  reconmends  that  SecHnn  ot/kx  v^  ^  . 

the  function  of  SS^vSaSStafSiSfS^^.^"'^''^  ^  ^^^  ^t  it  is 
Ministries  on  how  to^^^^^S^tSTSS^n?  ^^^  ^"^^^  ^ 
Ri^ts  and  to  help  en^  ttSl^StSïï^^îS  ?5  ^  ^iviranmental  Bill  of 
Values.     îhe  T^îto^  reœmLSS^i^  ^3^  ^^î?°^  °^  ^=^^ 
which  would  state  that  itïïTfSrtjÏÏ  f>/^^^^^  ^  ^^^  ^  S«^°n  23 
r^xDTt  forthwith  tolte  LSsLSïfi?^.  M-^^?1?T^'^°™^  COmnissioner  to 
develop:^  of  an^deS^aS^SSSt^f ^ï^^^  f^ï^  ^  «^^^  ^«^  the 
Sections  5,  6  and  tS  tS  Bill^        Environmental  Values  pursuant  to 


of  the  Bill. 
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Si^plementary  RacxnmendatiGn  24: 

Section  23(d)  (e)  (f)  and  (g)  use  the  word  "monitar"  to  describe  the  functions 
of  the  EiTviranmentcil  Ocnmissioner.  Ihe  Task  Faroe  agreed  with  submissions 
that  this  vrard  was  too  vague  and,  therefore,  reccnnnends  its  replacement  with  a 
word  that  would  ençhasize  the  more  active  role  ocntenplated  for  the 
Enviromnental  Oanmissioner.  The  Task  Faroe  reccnnnends  that  the  word  "monitor" 
be  replaced  with  the  word  "review"in  the  above  noted  paragraphs. 

Si^plEsnentary  BBOdnnendaticn  25: 

Part  VI  of  the  proposed  EiTvironmental  Bill  of  Ric^ts  creates  a  new  civil  cause 
of  action  for  harm  to  public  resources  and  reforms  the  law  of  public  nuisance. 
A  part  of  the  model  developed  by  the  Task  Faroe  includes  defences  to  the  new 
cause  of  acticxi.  Section  42  sets  out  the  defences  of  due  diligence, 
ccsrpliance  and  reasonable  interpretation  of  instrument.  The  use  of  the  cause 
of  action  and  the  defences  will  need  to  be  watched  closely.  The  Task  Force 
therefore  recccmends  that  the  functions  of  the  Divdxcnmental  Ocnmission 
enumerated  in  section  23  be  e^qanded  to  include  a  specific  duty  to  review  the 
use  of  Part  VI,  the  civil  caiise  of  action,  inclining  xose  of  the  various 
defences,  use  of  the  emergency  exception  and  the  role  of  the  Attorney  General 
in  the  litigation. 

Sc^plementary  Raoamendatlon  26: 

Ihe  Task  Force  was  persuaded  that  a  "biennial"  report,  would  be  too  infrequent 
to  ensure  political  accountability'  ^^^  Task  Force,  therefore,  reccnimends 
that  the  Environmental  Cïxnmissioner  pceparB  cumual  reports  to  the  Legislature 
and  be  empcwered  to  make  ciny  other  interim  reports  as  the  Ocmmissioner 
considers  necessary  to  deal  with  significant  issues  v^ch  may  arise.  The  Task 
Faroe  reocsnmends  that  Section  24(1)  be  amended  to  refer  to  annual  r^xarts  to 
the  Speaker  of  the  Assembly  and  that  the  report  be  laid  before  the  Assembly 
forthwith  icon  receipt. 

Stçplementary  Rpommpndcrticn  27: 

The  Task  Faroe  reocranends  the  inclusion  of  a  new  section,  aneilogous  to  Section 
10  of  the  Provincial  Audit  Act,  requiring  the  various  Ministries  within  the 
Provincial  Government  to  cooperate  with  the  Environmental  Ocnimissioner's 
inquiries. 

Scçplenentary  Beoconendatlcn  28: 

Ihe  Task  Faroe  also  reocnmends  that  the  Divircnmental  Ocinmissioner  have 
subpoena  powers  that  would  enable  him  or  her  to  secure  necessary  information 
frcm  government  Ministries  in  order  to  pr^jare  his  or  her  report.  Ihe  type  of 
subpoena  pcwers  the  I^sk  Faroe  contemplates  would  be  similar  to  a  subpoena 
duces  tecum  v^ch  requires  the  production  under  oath  of  books,  papers  and 
other  documents  or  things.  In  this  regard,  the  Task  Farce  considered  s.l4  of 
the  provincial  Audit  Act  viiich,  in  part,  is  analogous.  The  Task  Faroe  does 
not  reccmmend  that  the  Bwironmental  Ocnmission  have  the  pcwer  of  search  and 
seizure  or  the  pcwers  granted  to  Oanmissioners  of  Inquiry  under  the  Public 
Inquiries  Act. 

Si^plementary  Rpmmpndafcicn  29: 

Ihe  Task  Faroe  reocomends  that  the  Drvironmentcil  Ocmmissioner  have  the  pcwer 
to  accept  specicil  duties  as  may  be  assigned  to  him  or  her  by  the  Legislature. 
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In  this  regard,  the  "Kisk  Pconse  cxmsidered  Section  17  of  the  proviicial  Aivii-t- 
Act  vAiich  is  analogous. 

SigplMtiniLary  Racaomendatlcn  30: 

Other  provisions  may  be  necessary  to  enpower  the  EiTvirannient2il  Oonmissioner's 
Office  and  the  Task  Faroe  therefore  recciimends  that  vihatever  authority  may  be 
needed  to  perform  the  functions  contemplated  in  Part  HI  be  given  to  the 
EïTvironmental  Oannissicner.  In  this  regard  the  Task  Faroe  suggests  reference 
be  had  to  the  general  pro\àsians  of  the  Audit  Act. 

SLçplesEntcizy  Bni»iii»HiiTat'.im  31: 

The  Task  Faroe  reocnmends  that  Section  25(1)  be  amended  to  clarify  that  it 
applies  only  to  the  review  of  "prescribed"  Acts,  regulations  or  instruments. 

Sl^plmihaiLdry  Wpoiininirlarh-inn  32: 

The  I^sk  Faroe  reocnmends  that  the  word  "scientific"  be  deleted  fron  section 
25(3) (c). 

Sigplpanpntary  ReocmiEndaticn  33: 

The  Task  Faroe  reoannends  that  Ministries  develop  guidelines  for  the 
assistarxse  of  the  EiTvironmental  Canmissioner  in  assessing  the  type  of  evidence 
that  ^plicants  could  einnex  to  Applications  for  Review.  For  exanple,  evidence 
of  the  iitpact  on  health  of  an  activity  could  be  included  with  a  Request  for 
Review. 

Sc^plementary  ReooDiiEndatjjcn  34: 

The  Task  Faroe  agrees  that  the  time  frames  originally  proposed  in  the 
Environmental  Bill  of  Rii^ts  should  be  reduced  and  that  the  Eiwiranmsrrtal 
Ocnmissioner  and  various  Ministries  could  respond  more  quidkly  to  i^lications 
for  Review. 

SiçplaiEntary  ReocmDGndatdon  35: 

The  Task  Faroe  also  reccranends  that  Section  27  be  gm^napri  to  include  a 
requirement  that  the  EiTvironmental  Ccmmissioner  shall  send  notice  of  an 
Application  for  Review  of  an  instrviment  to  the  holder  of  that  instrument.  The 
notice  should  inclvde  adequate  information  about  the  Application  such  as  the 
basis  \jpan  vihich  the  request  is  being  made. 

ScQplesnentary  ReccniiEndation  36: 

The  Task  Force  reoannends  that  section  28(2)  be  re-worded  as  follows: 

"The  Minister  shall  not  review  a  decision  mr^e^  in  the  five 
years  preceding  the  date  of  the  ^plication  if  the  decision  was 
made  in  acoordanoe  with  Part  H  of  this  Act,  unless  there  is 
new  social,  ecananic,  scientific  or  other  evidence  that 
significant  harm  to  the  environment  will  occur  if  the  review  is 
not  undertajcen.  " 

Sc^plementary  RnnmTiipndat.icn  37: 

The  Task  Force  recotamends  that  s.28(3)  be  amended  to  require  that  viiere  notice 
of  a  request  far  review  of  an  instrument  leads  to  a  response  from  the  holder 
of  the  instrument,  it  should  be  considered  by  the  Ministry. 
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SappLEBientsary  noccmnenâaticn  38: 

îhe  Task  Farce  reccnnnerds  that  the  refereix»  to  written  "notice"  in  section  29 
be  ciianged  to  **xeascr)s".   Ihe  reascrjs  given  should  reflect  the  Minister's 
decision  with  re^ject  to  the  public  interest  in  Section  28(1) . 

Stcplansntacy  po^iiniMiMiat-irn  39: 

Ihe  Task  Force  reccranends  that  when  a  Minister  has  received  several 
J^licaticns  for  Resview  he  or  she  should  be  able  to  prioritize  the 
^^licaticns  and  propose  a  plan  for  conducting  them.  This  plan  could  be  the 
subject  of  coranent  or  review  by  the  ESivironmental  Oamnissioner. 

Si^planentary  p^^iiinMnia^-irTr^  40: 

The  Task  Farce  recanmends  that  the  reference  to  "residents"  in  subsection 
32(1)  be  charged  to  "persons  resident".  "Persons  resident"  would  include  a 
oarparation  or  other  legal  entity. 

SLfplementary  pptJuiniMiiiiai-im  4I: 

■Ihe  Task  Force  agrees  that  the  <-imp  frames  originally  proposed  in  the 
Environmental  Bill  of  Ri^ts  should  be  reduced  and  that  the  Environmentcil 
Ccnnnissioner  and  various  Ministries  could  respond  more  quickly  to  i^lications 
for  Investigations. 

SapplsaiesntBay  Taa»«ii»Miiiiai-im  42: 

Ihe  Task  Force  recanmends  that  section  35  be  amended  to  clarify  that  a 
Minister  can  decline  to  investigate  viiere  to  do  so  would  diplicate  an 
investigation  of  an  alleged  incident  that  has  already  been  or  started  or 
ccnpleted. 

Si^plenentary  Re<xiiiiiHiilrit.icn  43: 

Ihe  Task  Force  reccransnds  that  the  introductory  words  of  section  35  be  amended 
to  state  that  ". .  .the  Minister  shall  investigate  all  matters  to  the  esctent 
necessary  in  relation  to  a  contravention  alleged  in  an  Application  for 
Investigation.  The  origincil  warding  suggested  that  the  Minister  could 
exercise  his  oar  her  discretion  only  with  respect  to  \Aiether  an  investigation 
would  be  done  at  all  rather  than  as  to  the  extent  of  the  investigation.  It 
would  still  be  open  to  the  Minister  to  decline  an  investigation  if  the 
criteria  set  cut  in  Section  35(a) ,  (b) ,  (c)  or  (d)  apply. 

Si^plementary  ReocDmenâaticn  44: 

With  respect  to  Section  36  the  Task  Force  recanmends  that  the  Minister  give 
written  notice  of  the  decision  r>at  to  investigate  and  in  the  notice  set  cut 
the  reasons  for  refusing  to  undertake  the  investigation  by  referencing  back  to 
the  criteria  in  Section  35  (a)  (b)  (c)  and  (d) . 

Siçplemaitciry  Tap»*iiiiiMi«ia-hinn  45: 

The  Task  Force  recanmends  that  the  eaqaression  "bring  an  action"  in  section  41 
be  amended  to  say  "ccnnnenoe  and  maintain  an  action"  eind  that  the  words  "and  is 
entitled  to  juàgment"  be  followed  by  the  words  "if  successful".  "Resident" 
should  be  charged  to  ••person  resident".  As  a  result,  the  sub-section  would 
new  read: 


(  xvi  ) 


"Where  a  pearscn  has  cxaitravened  car  will  imninently  ocntravene  a 
prescribed  Act,  regulation  or  instrument  and  the  actual  or 
inminent  ocntraventicn  has  caused  or  will  imoinently  cause 
significant  harm  to  a  public  rescuroe  of  Ontario,  any  person 
resident  in  Ontario  may  ccnmenoe  and  maintain  an  action  against 
the  person  in  the  Court  in  respect  of  the  harm  and  is  entitled 
to  judgment  if  successful." 

Si^plementciry  Ruamiimlrytim  46: 

The  Task  Faroe  notes  a  typographical  error  in  section  41(5) .  The  reference  to 
subsection  2  should  be  subsection  1.  In  addition,  the  Task  Force  reccnmends 
that  the  v^ards  "except  as  may  be  prescribed  as  a  result  of  a 
federal/provincial  agreement"  be  added  to  the  end  of  subsection  5  so  that  it 
vRxild  now  read  as  follows: 

"Subsection  1  does  not  ^ply  in  relation  to  a  oontraventicn  of 
an  Act  of  Canada  or  a  regulation  or  instrument  under  an  Act  of 
Canada  except  as  may  be  prescribed  as  a  result  of  a 
federal/provincial  agreement". 

Sii^plementary  Rprximipndfiticn  47: 

The  Task  Force  reocinmends  that  an  amendment  be  made  to  the  Bill  clarifying 
that  it  was  not  its  intention  that  section  41(7)  should  in  any  way  eliminate, 
or  affect  in  any  way,  the  right  to  prosecute,  in  a  criminal  context,  an 
alleged  contravention  of  an  environmental  Act  or  a  regulation.  Public  and 
private  prosecutions  of  environmental  offenses  should  continue  to  be  available 
even  if  a  Section  41  action  has  been  odnnenced  or  finally  determined  in  the 
civil  courts.  It  is  the  Task  Force's  opinion  that  this  section  does  not  and 
should  not  have  the  affect  of  preventing  prosecutions. 

SL^plenentary  Reocmoendaticn  48: 

The  Task  Force  is  of  the  opinion  that  the  Crown  should  be  given  notice  of  an 
action  throu^  the  Attorney  General's  Office  and  that  the  Crown  should  then 
make  a  decision  about  its  intended  role  in  the  litigation.  The  Crown  may  wish 
to  join  with  the  Plaintiff  if  it  agrees  with  the  allegations.  The  Crown  may 
wish  to  join  with  the  Defendant  if  it  believes  the  claim  is  vmneoessary  or 
inappropriate  or,  in  any  other  cases,  the  Crown  may  wish  to  act  siiply  as  an 
intervener.  The  Task  Force  anticipates  the  Attorn^  General  being  involved  in 
each  case  in  sane  way  unless  the  other  parties  agree  that  his  or  her 
participation  is  unnecessary.  (See  for  exanple  s.9(4)  of  the  Judicial  Review 
Procedure  Act) .  The  Task  Force  reccnmends  that  the  Court  have  this 
flexibility  to  ensure  the  Tnayimim  participation  of  necessary  parties  for  the 
proper  adjudication  of  these  claims,  including  the  develcpnent  of  appropriate 
restoration  plans. 

Siçplenentary  Tamiinii-nriaf-irri  49: 

The  Task  Force  recamoends  that  subsection  46(1)  be  redrafted  to  state  as 
follows: 

"s.46  (1)  The  Court  may  permit  any  person  to  participate  in 

the  action  to  provide  fair  and  adequate  representation  of 
the  private  and  public  interests  at  stake. 
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(2)  Ihe  CJcurt  may  make  any  ocder  it  considers  appropriate 
setting  out  the  ri^its,  including  appeal  ri<^ts,  if  any,  of  the 
persons  with  respect  to  participation  in  the  action  and 
Restoration  Plan. 

(3)  No  crder  shall  be  made  under  subsection  (1)  after  the  court 
has  made  an  order  under  section  49. 

(4)  llie  Rules  of  Civil  Procedure  apply  to  actions  cccnnenoed 
under  section  41." 
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Sqpplenentazy  Roocmnendaticn  50: 

Die  Task  Faroe  rpnmmends  that  the  vjording  of  section  49(2)  be  recxansidered  to 
ensure  that  it  is  clear  that  no  award  of  damages  is  available  in  this  cause  of 
action.  A  restoration  plan  can  coitenplate  a  monetary  payment  provided  the 
conditions  set  out  in  Section  51(7)  are  satisfied.  Section  49(2)  should  be 
qTnppH«yi  to  delete  the  reference  to  (d)  and  refer  only  to  subsection  (1) . 

Scçplamentary  Roccnnendaticn  51: 

Die  Task  Force  recanmends  that  the  reference  to  Section  2  of  the  Farm 
Practices  Protection  Act  in  section  49(3)  be  deleted  and  that  the  subsection 
read  as  follcws: 

"No  order  shall  be  made  under  this  section  that  is  inconsistent 

with  the  Farm  Practices  Protection  Act". 

Sapplaoentdtry  Beocnmendaticn  52: 

Ihe  Task  Farce  considered  submissions  concerning  section  51  stating  that  the 
C3ourts  in  Ontario  do  not  have  sufficient  judicial  ejçertise  or  resources  to 
design  such  potentially  ccnplicated  plans.  Ihe  Task  Faroe  does  not  anticipate 
a  flood  of  litigation  pursuant  to  this  provision  and  does  not  consider  the 
design  of  a  restoraticn  plan  to  be  any  more  difficult  or  ccnplicated  than  many 
of  the  other  problems  currently  resolved  by  the  sophisticated  judiciary  in 
this  Province.  If  escjerience  indicates  there  is  a  need  for  jixiicial  education 
in  the  area  of  environmental  law,  then  the  Task  Faroe  reccomends  that  sucii 
judicial  education  be  provided. 

Sigpl Hmta iLary  Rp«»iniiHnVTtim  53: 

Ihe  Task  Farce  reocinmends  that  in  section  51(2)  the  ward  "should"  be  changed 

to  "shcill"  in  the  second  line. 

SiçplemGntary  ttpt»»w»Mtiiiai-im  54: 

Ihe  Task  Force  reccoimends  that  section  58  be  amended  to  clarify  that  the 
Attorney  General's  consent  will  no  longer  be  required  for  ocanmencing  and 
maintaining  an  action  in  public  nuisance  for  harm  to  the  environment  that 
leads  to  direct  econanic  loss  or  direct  personcil  injury. 

Supphesnentaay  Rprnimpndation  55: 

The  Task  Force  also  reocnimends  that  Part  VI  of  the  Ehvironmentcil  Bill  of 
Ri^ts  be  amended  to  include  a  provision  requiring  court  approval  of  any 
d  i  soont.inuance ,  abandonment  or  other  settlement  of  a  Section  41  claim.  In 
this  regard,  the  l^sk  Force  renrmmends  that  a  provision  similar  to  Section  29 
of  the  Class  Proceedings  Act  be  considered. 

St^^plementary  Reccmnendaticn  56: 

The  Task  Faroe  recanmends  that  a  provision  equivalent  to  section  189  of  the 
Environmental  Protection  Act  be  considered  for  inclusion  in  the  Bill.  This 
would  provide  certciin  Crcwn  employees  with  protection  frcm  lawsuits  in 
connection  with  their  day  to  day  duties. 

Scfplementary  RBOcmnenâation  57: 

The  Task  Force  reoonmends  that  the  words  "questioned  or"  be  removed  from 
subsection  74(1)  so  that  it  will  new  read: 

(  xix  ) 


"Except  as  provided  in  Sec±icn  41  and  subsection  (2)  of  this 
section,  no  eiction,  decision,  failvire  to  take  êuAion  or  failure 
to  make  a  decision  by  a  Minister  under  this  Act  shall  be 
reviewed  in  any  court". 

Sc^plenEsitary  RpoiiiiiHfiilaticn  58: 

The  Task  Poroe  reccnmends  that  in  subsection  74(2)  the  avail ahilily  of 
judicizd.  review  in  Part  U  be  clarified  as  follows: 

"Any  person  resident  in  Ontario  may  make  an  application  for 
judicial  review  under  the  Judicial  Review  Procedure  Act  on  the 
grounds  that  a  Minister  failed  to  ocnply  with  the  requirements 
of  Sections  4,  15  or  16  respecting  a  proposal  for  an 
instrument". 

Si^plementary  Raocsmendation  59: 

The  Task  Force  reocmnends  that  the  15  day  time  limit  be  increased  to  21  days 
in  subsection  74(3) . 


(  XX  ) 


